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 Preface 
 
 
 In December, 1996, a white paper was written by Gene Hanes of the Advisory Staff 

pointing out the escalating debate over, and probable implementation of, a radically different 

electricity market in the United States.  Based on this information, the three Commissioners, by 

Memorandum of December 13, 1996, directed the formation of an Electric Industry Restructuring 

Task Force composed of Judy McLean, Director of the Advisory Division, Janice Hamilton, 

Director of the Energy Division, and Carl Evans, Director of the Legal Division.  Their directive 

was to conduct a study, and recommend to the Commission "a plan through which the Alabama 

Public Service Commission may explore the potential results for Alabama's ratepayers and 

economy of deregulating the electric industry." 

 To accomplish this task, the Directors, in a January 1997 Memorandum, appointed a Staff 

Electric Industry Restructuring Task Force and directed them to study the issues and prepare a 

report based on their study. The Staff Task Force has met on a nearly weekly basis since that time, 

and this report reflects their study and recommendations. 

 It will be apparent that the Staff Task Force has not attempted to answer questions, but to 

raise issues and provide a history and overview. This is a “slice-of-time” report that will be dynamic 

at both the state and federal levels.  It will require the resources of many to explore the issues fully, 

attempt to answer the questions raised, and recommend a definitive course of action for change. 

 

    Respectfully submitted, 

    Staff Electric Industry Restructuring Task Force 

 
 
 
Gene Hanes       Bernard Givan 
Advisory Staff       Energy Division 
 
 
 
Gene Pitts       Rolland Casey 
Advisory Staff       Energy Division 
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I.  A Brief History of Regulation 
 

 The current electric industry and its regulatory structure are products of economic and 
political evolutions.1  In 1938, in the midst of marked changes in the regulation of utilities, it was 
written: 
 It is not thought...that regulation has wholly supplanted, or is designed to supplant 
competition.  Present attitudes and governmental policies regarding public utility enterprise reflect 
the influence of an evolutionary history during which the benefits that attach to competitive 
enterprise have been reluctantly abandoned.2 
 

This observation was made during the time that federal regulation was being implemented in an 

effort to help control inequitable actions of utilities that had been allowed to operate, for the most 

part, with little regulation, and with much reliance on competition.  Skipping ahead 50 years to 

1988, it was said: 

 Now, the natural monopoly rationale for regulation is under attack.  Economies of 
scale may no longer exist for the generation of electricity, in which case generation 
could be deregulated, provided that a transmission system exists that could connect 
competitive generators to customers.  Competition exists now in the sense that large 
customers choose between producing their own electricity or buying it from the local 
utility...perhaps competition has not come faster because of the regulatory 
process...(much) of the debate about competition has a Rube Goldberg-like quality 
to it.  Academics, government officials and regulators want to determine in advance 
the optimal format of the new system...(while) in reality, the market will evolve and 
provide ad hoc solutions while the debate drones on.3 

 (Footnotes omitted). 
 
 The changes and steady movement forward since this was written in 1988 are what bring us 

to the present state of affairs that prompt the writing of this Staff Report.  The coincident stages of 

development of the industry and the regulatory climate from a national and Alabama perspective 

                                                 
 1Charles Stalon, "The Historical Context of U.S. Electric Industry Restructuring: Selections Emphasizing 
Public Policy Decisions: Part I," NRRI Quarterly Bulletin 17, no.1 (1996): pp. 45-53. 

 2G. L. Wilson, J. M. Herring and R. B. Eutsler, Public Utility Regulation (New York: McGraw-Hill Book 
Company, Inc, 1938) p.6. 

 3Leonard S. Hyman, America's Electric Utilities: Past, Present and Future (Arlington, Va.: Public Utilities 
Reports, Inc., Third Edition, 1988) pp. 272-276. 
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must be briefly examined to define the circumstances that bring us to the brink of restructuring an 

industry that has been regulated in some fashion for over 100 years. 

 It has been suggested that the stages of electric utility industry development can be broken 

down into five time periods, with corresponding policy decisions that bring us to the present.4  

(Table 1, page 8).  The first stage, with industry focus on generation economies, was from 1890 to 

1910.  During this time, electric firms, several normally serving within a single municipality, 

operated under a franchise from the city. It was with the establishment of these franchise contracts 

that the foundation for the "regulatory compact" was laid, and the conversion from electric firms 

serving the public, to public utilities occurred.  The regulatory compact developed during this period 

has the following characteristics: 

 n A firm is granted a monopoly within its franchise territory. 

 n The firm is required to satisfy all reasonable demands for service in its territory. 

 n The rates charged and the terms and conditions for service provision are subject to 

regulation by city, state and/or federal agencies. 

 n The utility obligation and duty to render adequate service at reasonable and 

nondiscriminatory rates is rewarded by a reasonable return on the value of the property devoted to 

and used in the service to the public. 

 This regulatory compact, first set in place by the cities, has been perpetuated by state 

governments and the federal government, as each has become a complement to, and in many cases a 

substitute for, municipal regulation. 

 During this time, the Alabama legislature created the Railroad Commission of Alabama in 

1881.  The early Railroad Commission served an advisory function, with general supervision duties 

only, without any power to compel obedience.5  The agency was for the most part a fact-finding 

agency of the Legislature.  The duties were confined to the collection of statistics, the receiving of 

periodic reports, the appraisal of property for rights of way and other general duties.  Prior to 1907, 

few commissions, state or local were established with jurisdiction over utilities other than railroads, 

                                                 
    4Stalon, op. cit., p. 46. 

    5Code of Alabama, 1975, Code Commissioner's Note to §37-2-3, citing Nashville, C. & St. L. Ry. v. State, 137 
Ala. 439, 34 So. 401 (1903). 
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and Alabama was no exception.   During the period  from 1902   to  1907 certain railroad 

commissions were given jurisdiction over street railways and telephone companies, but for the most 

part, utilities other than railroads were regulated, if at all, by the terms of franchises granted by local 

authorities. 

 The second stage of industry development, with industry focus on interconnection 

economies, occurred between 1910 and 1935.6  During this period it became evident that economies 

of scope and scale in generation and transmission were possible by merging two or more municipal 

systems and interconnecting them with transmission lines.  The ideology of the day, that a 

municipal system served its citizen-customers, was not well suited to this change, resulting in the 

growth of investor owned utilities (IOU's) that were not so constrained.  City after city decided that 

selling its system to an IOU was the best approach.  The practice of a single IOU serving many 

cities undermined the effectiveness of municipal regulators, leading to a call for the states to assume 

that responsibility.7  So rapid was the growth of state utility commissions, that by 1913 half of the 

states had established commissions of the modern type. 

 Alabama was no exception to the rule, and in 1915 the Alabama Public Service Commission 

(APSC) was created by the Alabama legislature as successor to the Railroad Commission of 

Alabama.  Between that time and 1935, the scope of the APSC was expanded several times.  In 

1915, the Railroad Commission was already charged with duties involving railroads and 

communications companies, and that year the Legislature added the regulation of utilities providing 

electric, gas and water service.  In 1920 the Commission's authority was expanded when the 

Legislature made it responsible for utility rates.  In 1927, 1931 and 1932 motor transportation 

regulation was added as a function of the APSC.8 

 The third phase of industry and regulatory development was the period from 1935 to 1978.  

While the industry was still concerned with interconnection economies, the industry was marked by 

the increase of interstate trade and the beginnings of federal regulation.  In 1935 the Federal Power 

                                                 
    6Stalon, op. cit., p. 48. 

    7Stalon, op. cit., p. 49. 

    8Alabama Public Service Commission, 1996 Annual Report, p. 39. 
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Act (FPA) was enacted by Congress to close a "regulatory gap" created when the U.S. Supreme 

Court, in the 1927 Attleboro decision, held that state controls over interstate transactions imposed a 

direct burden on interstate commerce, in direct violation of the Commerce Clause of the United 

States Constitution (Public Utility Commission v. Attleboro Steam & Electric Co., 273 U.S. 83, 

1927).  The FPA, expanding the role of the Federal Power Commission (predecessor to the Federal 

Energy Regulatory Commission), and passage of the Public Utilities Holding Company Act 

(PUHCA), all in 1935, were efforts intended to complement state regulation rather than substitute 

for it.9  The FPA and PUHCA have generally been seen as successful in restoring the effectiveness 

of state commissions, the effectiveness that had been eroded by waves of mergers of holding 

companies, the stock market crash of 1930, and the subsequent collapse of many holding 

companies.  While the federal government was trying to bolster state commission power over IOUs, 

it was also expanding ownership diversity.  This is the fourth stage of industry development. 

 During the fourth stage of industry development, beginning in the early 1930s and 

continuing to this day, the federal government expanded the role of federal-owned utilities, publicly 

owned utilities, and consumer-owned utilities.  Several actions that encouraged the growth of these 

entities were encouragement of:  (1) watershed development, emphasizing flood control, recreation, 

and the production of electricity; (2) power marketing agencies (PMAs) to sell power produced by 

the Army Corps of Engineers and the Interior Department; (3) rural electrification; and, (4) 

subsidies in the form of low interest loans and grants of rights to buy power from TVA and the 

federal PMAs at low prices were provided to coops, public utility districts, and municipals.10   

 The utilities that were expanded during this period were not subject to traditional state 

regulatory control.  Instead, they were either self-regulating or lightly regulated by the federal 

government.  The TVA was defined to be its own regulatory agency, while the PMAs were 

executive branch agencies.  The rural coops were lightly regulated by the Rural Electrification 

Administration.  Each of these entities created their own transmission systems for their own needs 

to interconnect to IOU transmission lines, resulting in transmission networks that became economic 

                                                 
    9Charles Stalon, "The Historical Context of U.S. Electric Industry Restructuring: Selections Emphasizing Public 
Policy Decisions: Part II," NRRI Quarterly Bulletin 17, no. 2 (1996): pp. 189-190. 

    10Ibid., pp. 193 - 196. 
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entities with no government regulation.  This led to the same incentives for interconnection that had 

previously led to the collapse of municipal and state regulation, and was subverting the legitimacy 

of federal regulation under the FPA. 

 There were three major consequences of the interconnections.  These outcomes were growth 

in power trades among utilities, growth of power pooling, and a need for system standards and 

regulations.11  During the 1950s, 1960s, and 1970s, the federal government took a series of actions 

to expand its influence and control over standards for operating interconnected networks and the 

plants connected to them.  Since this effort did not infringe on the traditional state regulation of 

prices and rates of return, there was little resistance to these actions.  In 1968, the North American 

Electric Reliability Council (NERC) and its associated regional reliability councils (RRCs) were 

created as government sanctioned and protected organizations that were "voluntary" joint ventures 

of utilities that are today major elements in the regulatory system.   

 The fifth stage of industry development began in 1979, and like the fourth stage continues 

today.  This phase has been referred to as: Federal Regulation Phase II: PURPA and Beyond.12  One 

noted scholar, Leonard Hyman, has stated that four major events during the 1960s and 1970s shook 

the foundations of the electric industry, and that the first three led to the passage of the Public Utility 

Regulatory Policies Act (PURPA) of 1978, and can be seen as the roots of where we find ourselves 

today concerning restructuring.13  These three events were the Northeast Blackout of 1965, the Arab 

Oil Embargo of 1973-74, and the omission of Consolidated Edison's common stock dividend in 

1974.  Based on these incidents, Congress tried to encourage more efficient pricing of electricity, 

reduce the consumption of foreign oil, help energy conservation, and develop competition in 

generation through passage of PURPA.   

                                                 
    11Ibid., p.194. 

    12Ibid., p. 196. 

    13Leonard S. Hyman, America's Electric Utilities: Past, Present and Future, (Arlington, VA: Public Utilities 
Reports, Inc., Sixth Edition, 1997) pp. 145-146. The fourth event Hyman describes came after the passage of PURPA 
in 1978, but had disastrous effects for the nuclear segment of the industry. That event was the nuclear accident at Three 
Mile Island in March 1979. 
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 In an attempt to promote energy conservation and production from sources other than fossil 

fuels, PURPA allowed cogenerators and small independent producers, known as qualifying 

facilities (QFs), to force IOUs to purchase their energy.  The new law stimulated an entirely new set 

of power generators, and their rise and glimmerings of a successful marketplace were sufficient to 

generate the beginnings of the serious doubts about the "natural monopoly" status of electric utility 

generation.14  Few saw the significance of PURPA at the time it was passed: it opened what had 

been a closed system to new entrants.  This process gained momentum when utility management 

decided that it was better to buy from others than to risk their own capital. PURPA was one 

response to the economic situation in which electric utilities found themselves.  The price for 

electricity had steadily fallen from 1882 to 1969, while usage during the same period had increased 

as steadily.  Beginning in 1960, there came an end to increasing generating efficiencies, a rapid rise 

in fuel costs, and rampant inflation that pushed the price of electricity upward, with a resulting 

slowing of sales.  The 1970s were a period of declining profitability, lowered bond ratings, falling 

stock prices and an industry in turmoil.15  With the beginning of the 1980s, managements, 

legislators, and regulators began to take remedial action.  They cut overblown spending programs, 

reduced operating expenses, and tried to promote conservation over the building of expensive new 

plants.  During this same time period, academicians and policymakers were exploring the possibility 

that the era of sanctioned monopoly was no longer the appropriate model for the electric utility 

industry.  Numerous articles were written during the late 1970s and early 1980s that explored the 

possibility that a move to market forces and competition was the preferred course for what had been 

a tightly regulated industry for decades.   

 By the late 1980s there was a definite attitude that the system itself needed changing.  For 

the most part, the industry opposed any change that would destroy their monopoly position, and 

regulators were reluctant to give up any of their powers.  Large customers, however, pushed to open 

a system that had served them well in the past, but now chained them to high cost electricity 

                                                 
    14Doug Bandow, Competition In Electric Power: Strategies For Reform, Policy Report Number 14, July 1996, 
John Locke Foundation, Raleigh, N.C., p.12. 

    15Hyman, op. cit, p. 164. 
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suppliers when they had lower cost alternatives available.16  These customers felt that they could 

pick their own airline, long distance company, or natural gas provider, so why not their choice of 

electricity supplier?  Eventually, some high-cost states and the Federal government began to ask the 

same question.  The Federal response has seen the passage of the Energy Policy Act of 1992, FERC 

Order 88817, and a recent spate of activity in Congress for a federal restructuring bill.  At the same 

time, the states began a flurry of activity to determine the proper boundaries for competition in their 

jurisdictions. 

 In October 1992, the U.S. Congress enacted the Energy Policy Act of 1992. This legislation, 

according to Hyman, "greased the skids for greater competition within the electric supply 

industry."18  The Act made it much easier for newcomers, such as exempt wholesale generators, or 

independent power producers, to enter the power generation business by lifting PUHCA restrictions, 

and the Act also opened up the use of the utility's transmission lines to competing generators.  These 

actions were for the wholesale jurisdiction, and FERC was specifically precluded from being 

allowed to order retail wheeling (the sale of electricity directly to the consumer by a producer other 

than the customer's local utility), but the states were given no such restriction.  The net result, as 

with PURPA, was more firms in the wholesale electric generating business, with the added plus of 

open transmission lines so the new entrants could connect with more customers.  The FERC, 

charged with implementing the Act, issued its own set of proposals in 1995.  In Order 888, the 

FERC formalized its rules on competitive wholesale wheeling, requiring open access to the 

electrical grid and limiting transmission prices. 

 In summary, the electric utility industry vertically integrated from its inception from 

generation through transmission to distribution, while the industry penetration of the market grew 

side by side with regulation.19  Regulation began at the request of civic reformers and certain 

                                                 
    16Ibid., p.167. 

    17Federal Energy Regulatory Commission, Promoting Wholesale Competition Through Open Access 
NonDiscriminatory Transmission Services by Public Utilities and Transmitting Utilities, Final Rule, Docket Nos. 
RM95-8-000 and RM94-7-000, Order 888 (April 24, 1996), 61 Fed. Reg. 21450 (May 10, 1996). 

    18Hyman, op. cit., p.152. 

    19Hyman, op. cit., p. 163. 
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elements in the utility industry.  Holding companies were prolific by the 1920s, but financial abuse 

led to the collapse of many and the increased regulation of those that remained.  During this same 

period, the New Deal built huge Federal power agencies that are in the mix today.  For most of its 

history the industry was able to capitalize on economies of scope and scale.  This ride ended in the 

1960s, and was felt financially in the 1970s.  By the late 1980s, the winds of change were in the air.  

After analysis, state and Federal regulators began to conclude that in many instances the generation 

of electricity no longer constitutes a natural monopoly, and that competition among generators can 

benefit the public.  Some states have gone further, and have decided that consumers can choose 

their supplier of energy, although the transmission and distribution functions remain regulated to 

protect reliability, price, and safety. 

  

 TABLE 1 
 Stages of Industry Development 

 Historical Phase  Approximate Dates  Industry Focus 

Municipal Firms & Municipal 
Regulation 

 1890 - 1910 Generation Economies 

Intercity Transmission & State 
Regulation 

 1910 - 1935 Interconnection Economies 

Interstate Trade & Federal 
Regulation: Phase I 

 1935 - 1978 Interconnection Economies 

Ownership Diversity & 
Industry Self-Regulation 

 1933 -        Intersystem Coordination 

Federal Regulation Phase II: 
PURPA & Beyond 

     1979 -            Intersystem Trading 

SOURCE: Charles Stalon, "The Historical Context of U.S. Electric Industry Restructuring: 
Selections Emphasizing Public Policy Decisions: Part I," NRRI Quarterly Bulletin 17, no. 1 (1996): 
p.46. 
 
 It could now be argued that there should be a sixth historical phase of industry development, 

based on the actions and reactions to the developments previously described dealing with PURPA, 

the Energy Policy Act, and FERC Order 888.  This phase could be termed State Regulation: Phase 

II, with a starting date in the late 1980s.  The industry focus would be the opening of retail markets 

to competition.  The regulatory focus would be on an increased need for state and federal 
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cooperation, with the states taking the regulatory lead in the retail restructuring effort.  State actions 

will be discussed more fully in Section VI of this report, beginning on page 34.  We have now 

examined the background of regulation and the economic and political evolutions that bring us to 

the present.  Let us now turn our attention to exploring the arguments, pro and con, of the 

restructuring debate. 

II. Why Restructure 

 State and federal regulators and legislators are increasingly being called on to allow retail 

competition and to promote restructuring of the electric industry.  How they have responded will be 

addressed in Sections V and VI of this report (pages 22 and 34).  Why they have responded to calls 

for direct access and restructuring in the electric industry is the central question addressed in this 

section of the Report. Political and economic forces are driving the developments.  The trend to 

restructure is founded in economic theory and validated by the restructuring and deregulation of 

other industries.  Regulators, faced with rapid advances in technology in the generation of electricity 

are embracing competition as a means of lowering costs and furthering advances in technology.20  

 The push for a more competitive electric industry is coming from large consumers, 

regulators in states with electric rates well above national and regional averages, some utilities, 

independent power producers, and power marketers.  While natural gas and telecommunications 

monopoly utilities were the first to feel competition, in the last few years the electric industry has 

felt the effects of competitive forces.  Developments at the federal level have increased competition 

in the wholesale market, and programs in high-cost states are opening limited segments of the retail 

market.21  

 The one overriding economic force that is driving the restructuring effort is that the marginal 

cost of generating electricity is lower in many states than is the average cost reflected in the rates for 

the service.  This has occurred for three main reasons: the decreasing cost of fossil fuels; the 

reduced capital costs and increased efficiency and reliability of new generation units; and, in certain 

                                                 
    20Commonwealth of Massachusetts Department of Public Utilities, “Electric Industry Restructuring Plan: 
Model Rules and Legislative Proposal”, D.P.U. 96-100, December 30, 1996, p. 1.  
 
    21Commonwealth of Virginia State Corporation Commission, Volume I, “Staff Report on the Restructuring 
of the Electric Industry”, Case No. PUE950089, July 1996, p.1. 
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parts of the country, excess capacity available for sale.  These reasons, coupled with high-cost 

nuclear investments and high-cost PURPA contracts, have exaggerated the disparity between 

current regulatory rates and marginal cost-based rates available on the spot market.22  This in turn 

has created the political push by the large consumers, regulators in states with high electric rates, 

some utilities, independent power producers, and power marketers to open the market and get direct 

access to cheaper power, now available due to FERC’s order opening the transmission system to 

wholesale power transactions.  

 Other compelling economic arguments exist for the establishment of competitive electric 

markets.  Economic efficiency under competition creates the incentive for the efficient allocation of 

resources and maximization of the overall welfare of producers and consumers.  In a competitive 

market, prices reflect the cost to society of producing a product, and profits should not rise above 

the level of the opportunity cost of capital.  If profits are higher than opportunity costs, new entrants 

will enter the market, expand industry output, and drive prices down to the cost reflected by the 

value to society.23  

 With just the threat of impending competition, cost cutting is taking place in the electric 

industry.  This has been pointed to as providing evidence that excessive costs have existed under 

traditional monopoly regulation, and competition (or the threat of competition) is a highly effective 

means of controlling costs and promoting maximum efficiency.24  The downward pressure on costs 

and the incentive to maximize reliable performance should remain consistent over time, with the 

potential for significant savings for consumers.  Another economic benefit associated with 

competition is the advancement of technology.  Unconstrained markets encourage the development 

of new offerings and services to meet competitive pressures, and reap the economic benefits. 

 Political arguments for the creation of a competitive electricity market include the view that 

where feasible, allowing market forces to control an industry is more effective than government 

                                                 
     22Barbara R. Alexander, “Consumer Protection Proposal for Retail Electric Competition: Model 
Legislation and Regulations”, The Regulatory Assistance Project (RAP), October 1996, p.1.   
     

23Virginia SCC, op. cit., pp. 67-68.  
     

24Ibid., pp.69-70. 
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regulation, or that the American economic structure is based on the free market system.  Since 

competition requires many buyers and sellers, market power is decentralized, with no one single 

buyer or seller controlling the market.  Supply and demand determines the optimal utilization of 

resources; the government or monopolist does not.  This means that economic problems are dealt 

with by the market, not through the control of individuals, either company or government.25 

 Another political argument for competition is the right to freedom of choice.  That is, the 

right to choose from whom you will buy a product or service.  While a wide range of options exist 

for purchases of almost all commodities, including those considered essential, this is not the case in 

the electric industry.  This right to exercise economic freedom of choice is important to many 

corporations and individuals.  The argument is that this freedom should not be constrained.  The 

fear of a company moving to another state because of high rates, or the lack of choice, has led 

policymakers to examine the options of competition to avoid the long-term effects on state 

economies, employment, and economic development of the loss of businesses. 

 The competitive model, in theory, offers a good approach to obtain efficiency, optimal price, 

and customer choice.  There are compelling broad areas of argument against competition, in 

addition to areas of considerable concern.  While these areas will be discussed in more detail in 

Section IV (page 34), they should be pointed out in general terms at this point.  

 From the beginning the most visible argument has been over stranded costs.  These are the 

utility’s short- and long-term investments – power plants, transmission and distribution lines, fuel-

purchase contracts, wholesale power purchase contracts – that would be uneconomical in a 

competitive market relative to the market price of electricity.  The economic value of stranded costs 

varies by utility and state, but national estimates range from $70 billion to $160 billion.  Repayment 

may not be assured hence the great area of debate.  Utilities faced with large stranded cost estimates 

are concerned how the utility will recoup such a loss, while utilities that provide electricity at or 

below the market price welcome competition. 

 Another area of concern is stranded benefits.  These are social benefits supported by utility 

regulators and utilities that include energy efficiency and conservation programs, low-income 

assistance programs, environmental protection and fuel resource diversity.  Customers who benefit 

                                                 
25Ibid., pp. 65-67.  
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from or support these programs fear that they will be eliminated or adversely impacted in the 

planning process dictated by market price signals.  

 Another area of concern raised as an objection to competitive markets is that there are 

unknown impacts on rates for captive customers.  The concern is that those customers with the 

knowledge and resources to pursue direct access options, or even generate their own power, are able 

to benefit most from competition, as opposed to smaller retail customers.  The greatest fear is that as 

large customers depart the system for other alternatives, utilities may attempt to shift the recovery of 

the lost revenue and the coverage of costs by raising the rates of the remaining captive customers, or 

cost-shifting. 

 These are not the only areas of concern around the move to restructuring in the electric 

industry.  Concerns have also been raised that system reliability and safety will be impaired; 

environmental degradation will intensify; excessive price volatility will ensue; there will be 

catastrophic impacts on the tax base of local communities; and, new opportunities for market power 

abuses will exist and be exercised. 

 One last area of great concern to some areas of the country is what effect will there be as 

higher-cost areas of the country are afforded access to regions with lower-cost supplies?  Under 

deregulation the threat is present that some low-cost state ratepayers will lose the benefits of low-

cost utility plant that they have supported through historic regulated rates.  

 In summary, we point out the major political and economic forces leading the rationale for 

restructuring coupled with the more prominent concerns with this movement.  These pros and cons 

raise the fundamental question that must be addressed: What is the ultimate goal of electric industry 

restructuring?  
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III. Guiding Principle 

 Before determining what guiding principle should be articulated in the restructuring debate, 

it is important to look to the regulatory model under which we currently operate.  The regulatory 

compact has to be the starting point for such a discussion.  A general statement of the regulatory 

compact for public utilities would be that the utilities are obligated to charge fair, nondiscriminatory 

rates and to render satisfactory service to the entire public on demand. In return for this service the 

utility is granted controlled monopoly status, generally free from substantial direct competition, and 

is permitted, although not assured of, a fair return on investment. 

 In the generally accepted view, the future industry will evolve to unregulated generation.  

There will be no regulatory compact in place for this section of the industry.  The impersonal nature 

of the determination of winners and losers in the market will set the pace and dictate the actions of 

the players.  The transmission grid will remain under the regulatory compact, with the majority of 

the responsibility for regulation residing at the federal level.  The traditional regulatory model will 

remain in place for the transmission system.  The distribution service responsibility will still reside 

at the state regulatory level, with the continuing need for a regulatory compact in place.  That 

compact should not change dramatically from the shape it has today. 

 The Code of Alabama, 1975, § 37-1-80 is the statement of the regulatory compact used by 

the Alabama Public Service Commission for the utilities under its jurisdiction.  This Code section 

states that “(t)he rates and charges for the services rendered and required shall be reasonable and 

just to both the utility and the public.  Every utility shall be entitled to such just and reasonable rates 

as will enable it at all times to fully perform its duties to the public…under honest, efficient and 

economical management…in order to provide that portion of the public served thereby with 
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adequate service.”  This statement encompasses the concepts of the general regulatory compact 

statement.  This is where we are now, and this is where we will be in the future, if the generally 

accepted concept of the restructured electric industry comes to be.  

 The Staff Task Force decided early in the process of this study that the National Association 

of Regulatory Utility Commissioners (NARUC) Principles to Guide the Restructuring of the 

Electric Industry26 was an excellent guide to the broad areas that required investigation, and all 

questions could basically be included under the 10 Specific Principles that are in the NARUC 

Principles.  In addition, the NARUC Principles begin with a General Principle that describes the 

overarching goals of public policy in providing energy services.  These goals are to safeguard the 

public interest and ensure economic efficiency.  These goals must remain the focus of the regulation 

that continues, both during any transition that may occur and the subsequent shape of the market 

developing.  

  The Alabama Commission has already recognized these goals. In its Price Regulation and 

Local Competition Plan of 199527, the PSC stated that its objectives for price regulation and local 

competition for telecommunications companies operating in Alabama are (in relevant part): 

A. To create an environment in which fair and effective local competition flourishes. 

B. Encourage the introduction of new technologies. 

C. Protect customers from unjust prices and deterioration of service quality. 

D. Ensure universal service. 

 Other states, in their efforts to examine the restructuring of the electric industry, have 

similarly stated what they believed to be the pertinent goal of any restructuring or transition in their 

jurisdictions. In Pennsylvania, Commissioner John Hangar wrote “the general objective of industry 

restructuring should be greater efficiency, lower prices, customer choice, preservation of a safe and 

reliable electric supply, and protection of important public purpose initiatives.”28  In Massachusetts, 

                                                 
26NARUC Principles to Guide the Restructuring of the Electric Industry, Sponsored by the Committee on 

Electricity, adopted July 25, 1996. 
 
27Alabama PSC Price Regulation and Competition Order, September 20, 1995, Docket Nos. 24499, 

24472, 24030, and 24865. 
 

28Pennsylvania Public Utility Commission, “Investigation Into Electric Power Competition”, Statement of 
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the Department of Public Utilities stated that “reducing costs, over time, for all consumers of 

electricity is the primary objective of the Department’s efforts in restructuring the electric industry.  

The Department’s overall goal…is to develop an efficient industry structure and regulatory 

framework that minimize costs to consumers while maintaining safe and reliable electric service 

with minimum impact on the environment.”29  

 Similar comments have been incorporated in plans, reports and investigations by other 

states. The point is that all of these statements of a guiding principle or overriding goal take into 

account the move to competition, or the transition to competition, and restate the basic regulatory 

compact with the inclusion of language dealing with competition.  The NARUC General Principle 

is no exception, and states (original strikethrough, Alabama Staff substitution in bold):  

Consumers should have access to adequate, safe, reliable and efficient energy services at fair 

and reasonable prices at the lowest long-term cost to society. Structural changes in the 

industry should be encouraged when (only if) they result in economic efficiency and serve 

the broader public interest. 

 The first sentence of this guiding principle is a restatement of the regulatory compact, while 

the second sentence deals with the potential for additional benefits of a transition to, or a 

restructured industry.  This principle recognizes the possibility that restructuring may benefit 

society, but retains the basic beneficial public interests of the current electric system and its 

regulatory compact.  The Staff believes that this could serve as a model guiding principle for any 

study of this issue in Alabama, and that any decisions ultimately reached should be weighed against 

this general principle. As originally stated, Staff believes the principle could be misconstrued to 

indicate that it is a given that competition is the correct course.  The principle, as restated, does not 

assume that competition is the goal.  Adequate, safe, reliable and efficient energy services at fair and 

reasonable prices are the goal.  The change to a competitive market is represented to be beneficial 

only if it is found to result in economic efficiency and serves the broader public interest. 

 With a general principle in place, the attention can now turn to the examination of what 

appear to be the major restructuring issues.  It is in these areas that the specifics of any change must 

                                                                                                                                                             
Commissioner John Hanger, July 3, 1996, p. 21. 

 
29Massachusetts, op. cit., p. i. 
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be resolved, with specific and comprehensive goals established reflecting the balancing influence of 

the general principle. 

 

 

IV. Major Restructuring Issues 

 As previously discussed, NARUC has developed several principles that have become the 

standardized genre of major issues regarding electric utility restructuring.  These principles have 

assisted in achieving a somewhat narrower focus on the very big picture of this changing industry.  

The discussions that follow address the basic premise of each principle and how the principles are 

manifesting for Alabama electric ratepayers over which the PSC has jurisdiction. 

      The general principle that is presented by the Staff as the overall goal for restructuring proposals 

is that “consumers should have access to adequate, safe, reliable, and efficient energy services at fair 

and reasonable prices at the lowest long-term cost to society.  Structural changes in the industry 

should be encouraged only if they result in improved economic efficiency and serve the broader 

public interest.”  The ten specific principles NARUC uses are: 

 Network Integrity – The safety, reliability, quality, and sustainability of electric service should  

  be maintained or improved in a restructured electric industry. 

Customer Choice – Customers should have the opportunity to make informed choices among 

electricity providers and services. 

Universal Service – Universal service at reasonable rates, including adequate protections for 

low-income customers, should be maintained. 

Public Participation – Industry restructuring policies should be developed in public processes 

with participation open to all. 

Consumer Protection – Consumers should be protected from anti-competitive behavior, undue 

discrimination, poor service, and unfair billing and disconnection practices. 

Environment – Structural changes to the electric industry should maintain or improve the quality 

of the environment. 

Shared Benefits – All classes of customers should benefit from improvements due to structural 

changes in the industry. 
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Public Benefits – The public benefits of energy efficiency, renewable resource technologies, and 

research and development should be maintained through existing or new mechanisms. 

State Responsibilities – States and state commissions should determine retail electric policies, 

including restructuring policies. 

Stranded Costs – Existing commitments of utilities arising from past decisions made pursuant to 

historical regulatory and legal principles should be addressed in a fair and reasonable 

manner by states. 

 The Staff has examined each of these areas and determined that all activity involved with 

restructuring can be discussed within each of these categories, and some of these areas of concern 

can be melded together for discussion purposes.  The following brief discussion of the areas used by 

NARUC point out the preliminary perceptions of where Alabama Power is in relation to these areas.  

 

NETWORK INTEGRITY 

 The NARUC principle of network integrity refers primarily to reliability of electric service.  

It states: the safety, reliability, quality, and sustainability of electric service should be maintained or 

improved in a restructured electric industry.   

  Alabama Power Company has maintained highly reliable generation, transmission and 

distribution service to Alabama ratepayers for decades.  With the fast paced changes taking place in 

the electric utility industry the Commission staff will have to pay closer attention to priorities and 

decisions made by the Company.   

      With RSE temporarily frozen, variable costs and pricing have become the driving forces in 

the Company’s operations even before restructuring has been implemented.  The Company is 

curtailing maintenance and operation expenditures in an effort to reduce rates for special contracts 

and market pricing.  For example, expenses that normally would have made for routine activities 

such as tree trimming have been reduced.   

       The power generation portion of Alabama Power Company will become independent and 

fully competitive in the open market.  The distribution services of the Company will most likely 

remain under the complete regulatory responsibility of the Commission.   
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       The one topic that has received a majority of the attention is how the transmission grids 

would be managed.  FERC has set forth guidelines for the development of independent system 

operators (ISO’s).  The Energy Division staff has met with other Commissions’ staff from Florida, 

Georgia and Mississippi to discuss the possible development of a regional regulatory body and what 

would be involved for the development of an ISO for the Southern Company service area.  Future 

meetings are scheduled, as will be discussions with Southern Company personnel. 

 There is still uncertainty as to what role the Southeastern Electric Reliability Council 

(SERC) and the National Electric Reliability Council (NERC) will play in the transition to a 

restructured electric industry.  FERC is continuing to work with utilities and the regional reliability 

groups to make sure that there is no disruption to network coordination. 

       FERC has developed eleven principles to guide the formation of an ISO.  The most likely 

geographical coverage of an ISO at this time is the current Southern Company service territory.  

Since the grid is already managed and controlled in an efficient manner, it could be the best 

framework to form an ISO.  There would have to be some form of separation of marketing and 

transmission operations of Southern Company subsidiaries to help alleviate market power concerns. 

 

STRANDED COSTS 

      This area of concern is the most noted and one of the most controversial issues with electric 

deregulation.  The question is who is going to pay for the major shift in economic responsibility for 

risks taken and investments made with the previous form of industry regulation?   Stranded costs 

can be defined as any utility-owned generation, transmission, distribution, power purchase contracts 

or system assets that would be rendered uneconomical in a competitive market. 

       Alabama Power Company successfully co-sponsored into law a bill that protects it and other 

Alabama electric utilities from the risk of stranded costs.   However, in a December 1996 report, 

Moody’s Investors Service reported its calculations for potential stranded cost for investor-owned 

electric utilities by region.  Alabama Power Company’s stranded cost was calculated to be zero.  

Other regional operating companies stranded costs are:  Georgia Power Co., $528 million; Gulf 

Power Co., $99 million; Mississippi Power Co., zero; and Florida Power Co., $789 million. 
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      Alabama Power Company is negotiating for new contracts that further reduce the risk that 

stranded costs will occur as the industry market continues to evolve. Therefore, it is only improving 

the likelihood that stranded costs in the future for Alabama Power Company are very remote. 

 

CUSTOMER CHOICE AND PROTECTION 

      The concept of customer choice and protection usually implies relevance to small business 

and residential customers.  Large and medium industrials and large commercial customers generally 

have interest groups already formed to look after their concerns.  Also, many practices and 

marketing strategies for the larger customers are already underway in a new competitive arena.  

Retail competition for the smaller customers is not yet a reality in the Southern states. 

     When the time does come for the entrance of new electric utility service providers for 

Alabama ratepayers, there will have to be some ground rules and regulatory enforcement procedures 

established.  There will be an increased potential for fraud and deceptive marketing practices.  A 

prime example of customer abuse is long distance phone service “slamming” practices. 

 There may need to be some provision for customer aggregation as a way to mitigate access 

and allow some formation of market power among groups with similar needs and capabilities such 

as subdivisions and small business districts.  

 True competition can exist only when there are multiple buyers and sellers for the given 

market and no one entity has market power.  Since Southern Company owns almost all of the 

generation in Alabama, market power may become an issue.  This is because only so much 

electricity can come into the state, and it is not currently profitable for an IPP to build a plant in 

Alabama for large scale competition. 

 

UNIVERSAL SERVICE 

      Rural and low-income consumers have the most to lose from restructuring unless strong 

protections are enacted that ensure universal service, access to competing suppliers, emergency 

service and affordable rates.  There should also be provision made for energy efficiency services to 

help inform customers of methods to reduce energy usage.   
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      Project SHARE currently provides assistance to low-income consumers, but under a more 

competitive retail environment it may not be sustainable or practical.  A “non-bypassable system 

charge” has been called for in some states and proposed federal legislation to provide a fund that 

would produce the same benefits as Project SHARE. 

 

STATE RESPONSIBILITIES, PUBLIC AND SHARED BENEFITS, PUBLIC PARTICIPATION 

 The Commission and staff are working to study and establish positions and develop 

guidelines for electric utility restructuring in Alabama, and as it relates to the Southeast.  The 

Commission will retain its full authority to insure fair and reasonable rates for Alabama ratepayers.  

The Commission will still set the rates and regulations for distribution delivery service.  The 

participation of all interested and affected parties must be taken into consideration in developing 

these plans. 

 

ENVIRONMENT 

 The Commission does not have legislated authority at this time to place environmental 

requirements on Alabama Power Company.  The staff will continue to monitor their practices to 

make sure that adverse business decisions do not affect Alabama ratepayers. 

  

 While these are preliminary thoughts on the status of Alabama Power Company and the 

PSC jurisdiction as it currently exists, these observations are not the result of detailed study or 

research, but are based on the Staff Task Force’s general knowledge of conditions as they now exist.  

They are very limited in scope and do not reflect in-depth study of the major areas of concern.  They 

do not reflect the impact on, or concerns of other affected entities, nor do they reflect the broad 

areas of policy determinations in restructuring.  More importantly, they do not attempt to answer 

what has to be the fundamental question reflected in the Staff proposed Guiding Principle: Is 

electric industry restructuring in Alabama in the public interest, based on the condition of the 

electric industry in Alabama? 
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A very brief list of broad policy concerns that must be addressed before a determination could be 

reached would include: 

n If ISO’s are the way to mitigate market power concerns, is divestiture of 

generation necessary, or will structural separation with a strict code of 

conduct suffice?   

n Does the Alabama PSC have the authority to order divestiture?   

n Are current anti-trust remedies of the Attorney General’s office sufficient to 

address market power concerns?   

n What can be done about Federal agency ownership of transmission facilities?   

n Who has oversight over an ISO?   

n What are the intrastate implications of not allowing competition by the 

jurisdictional utility, while Federal, municipal and cooperative entities may 

elect competition?   

n Should reliability standards be mandatory, and if so, who should enforce 

them and how should they be enforced?   

n Would meeting the requirements of a “competitive checklist” be as effective 

as a date certain for implementing competition?   

n Where is the “bright line” between distribution and transmission in light of 

Alabama statute and FERC guidelines?  

n What kind of certification requirements might be proper for independent 

power producers?  

 These questions only scratch the surface and there are scores of questions that must be 

investigated and answered. Each concerned entity will have an answer that reflects its own interests.  

Ultimately someone will have to balance the answers and reach a consensus, or choose a position 

and examine the results.  An important question is should (or can) the PSC make these 

determinations, or should this be a function of the legislature? 
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V. Federal Actions 

 There are currently seven bills before Congress that deal with the area of electric industry 

restructuring.  They range from comprehensive restructuring to revision of particular federal 

policies, such as PURPA or PUHCA.  The conventional wisdom at this time is that there will not be 

a comprehensive restructuring bill passed by the 105th Congress, although there are those in 

Congress who would say otherwise.  One effect of a delay in passing legislation past the 105th 

Congress would be a later “date certain” for retail access, with a chance for more state 

experimentation and a chance for more recovery of any stranded costs that are actually present. 

 At a recent press conference sponsored by Americans for Affordable Electricity, a pro-

competition organization led by Enron Corporation and the National Retail Federation, a bipartisan 

group of Congressional leaders from the House and Senate pledged that Congress will approve 

legislation next year setting a federal deadline for competition.  The bipartisan group of legislators 

includes: Sen. Don Nickles (R., Okla.), Senate assistant minority leader and chairman of the Senate 

Energy and Natural Resources Committee’s Energy Regulation subcommittee; Sen. Dale Bumpers 

(D., Ark.), the Energy Committee’s ranking Democrat; Rep. Thomas Bliley, (R., Va.), chair of the 

House Commerce Committee; Rep. Dan Schaefer (R., Co.), chair of the House Commerce 

Committee’s Energy and Power subcommittee; Rep. Joseph Kennedy (D., Mass.), co-chair (with 

Bliley) of the House Electricity Caucus; and, Rep. Ed Markey (D., Mass.), former chair of the 

Energy and Power subcommittee.  

 In spite of this push, it is felt that there is too much education that must be done for both 

Congressional staff and Congressmen to see comprehensive restructuring legislation achieved in 

this Congress.  Lobbyists and interest groups in Washington have said that the issue is too 

complicated and lacking in consensus to get out of Congress in an election year (1998).  Through 

September there have been 19 hearings sponsored by various Congressmen, yet no mark-up activity 

is yet scheduled. John Gawronski, Director of Congressional and Public Relations for NARUC, 

stated at the Summer Committee meetings in July of this year that legislation was unlikely in the 

105th Congress.  His opinion was that Sen. Frank Murkowski (R., Alaska), chair of the Senate 

Energy Committee is the person to track on the direction and pace of restructuring in Congress. Sen. 

Murkowski has been hosting a series of workshops that he characterized as “designed to create 
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greater consensus among competing interests and points of view.”30  At this time he does not appear 

to be in any hurry to speed the process. Sen. Murkowski believes that the opening of markets is a 

local issue to be addressed by the states. In addition, Rep. John Dingell (D., Mich.), the leading 

Democrat on the House Commerce Committee recently expressed his feelings when he said “I have 

doubts about the need of Congress to impose its will on the issue.”31   

 In addition to the bills that are currently on the table, there are two other pieces of legislation 

that are in the works, or are rumored to be, but have not been introduced at this time. Each of these 

will have to be taken into account in the debate.  The first of these would be the Administration bill 

being written by the DOE. No one is certain at this juncture when this bill will be coming forward. 

The bill has been in interagency review for several months, with many Federal agencies having 

opportunity to review and comment.  It has been recently reported that the proposal may not come 

forth as a bill, but might be in the form of guidelines or a policy statement indicating what the 

Administration would want to see in any such legislation. DOE has expressed an interest in a 

mandatory date certain, but with a liberal opt-out provision, after proper investigation. Presumably 

this would be in the mold of the opt-out provisions provided in the implementation of the integrated 

resource planning and demand side management programs of the 1992 Energy Policy Act. 

 Another bill that may soon be introduced would be a bill co-sponsored by Sen. Bumpers and 

Sen. Slade Gorton (D., Wash.). This bill would be very similar to the bill already introduced by Sen. 

Bumpers, but the addition of co-signers would give added emphasis and credibility in an effort to 

get Sen. Murkowski to move on legislation in this Congress. Reportedly Sen. Nickles might also 

sign on to this bill. 

 No discussion of federal initiatives would be complete without attention to FERC Order 

888. Issued in April 1996, Order 888 addressed both open access and stranded cost recovery in the 

wholesale power market.  In opening the wholesale power sale market to competition, Order 888 

requires public utilities owning, controlling, or operating transmission lines to file non-

discriminatory open access tariffs that offer others the same transmission service they provide 

                                                 
30The Energy Report, Volume 25, Number 2, January 13, 1997, p.26. 

31Ibid., Volume 25, Number 24, June 16, 1997, p. 462. 
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themselves.  In the final rule, FERC issued a single pro forma tariff describing the minimum non-

price terms and conditions of service to others, and requiring all public utilities to offer service 

under this tariff, including their own wholesale energy sales and purchases.  These open access 

tariffs offer both network, load-based service, as well as point-to-point contract-based service. 

 Order 888 also provides for full recovery of stranded costs related to wholesale transactions. 

To be eligible for recovery, stranded costs are those associated with wholesale requirements 

contracts signed prior to July 11, 1994.  After that date, recovery must be specifically provided for 

in the contract. The FERC ruled that stranded costs should be recovered from a utility’s departing 

customers, as long as those costs were prudently incurred to serve power customers and would go 

unrecovered if those customers use open access to move to another supplier. 

 In addition to its jurisdiction over wholesale transmission in interstate commerce, the FERC 

found that it has exclusive jurisdiction over the rates, terms and conditions of unbundled retail 

transmission in interstate commerce up to the point of local distribution.  They found that the states 

have jurisdiction over the service of delivering electric service to end users, and that they will give 

deference to state views on which facilities are transmission and which are local distribution. 

According to FERC, this rule will not change the fundamental role of state regulatory authorities, 

including authority to regulate the vast majority of generation asset costs, the siting of generation 

and transmission facilities, and decisions regarding retail service territories. 

 According to FERC, Order 888 will bring lower cost power to electric consumers, saving 

between $3.8 to $5.4 billion per year.  They also believe that this order will help ensure continued 

reliability of the electric power industry, while providing for open and fair electric transmission 

services by public utilities. Other benefits the FERC put forward were better use of existing assets 

and institutions, new market mechanisms, technical innovation and less rate distortion.  

  The Tables on the following pages compare each of the seven bills before Congress to the 

NARUC Principles. The NARUC Principles are outlined in Table 2, while each of the seven bills 

are separately outlined under the headings of the major areas of concern that NARUC uses as the 

basis for their Specific Principles.  These are the same categories Staff used in Section IV (Major 

Restructuring Issues) to articulate where we think the issues or problems may be.  
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Table 2  The NARUC Principles to Guide the Restructuring of the Electric Industry 

Table 3   S237   Senator Bumpers    (D-AR) 

Table 4   HR655  Representative Schaefer   (R-CO) 

Table 5   HR1230  Representative DeLay   (R-TX) 

Table 6   HR1359  Representative DeFazio   (D-OR) 

Table 7   S687   Senator Jeffords    (R-VT) 

Table 8   S722   Senator Thomas    (R-WY) 

Table 9   HR1964  Representative Markey   (D-MA) 
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ELECTRIC RESTRUCTURING LEGISLATION IN THE 105th CONGRESS & NARUC 

PRINCIPLES 

Issues Comparison 
July 1997 

 
“NARUC PRINCIPLES TO GUIDE THE RESTRUCTURING OF THE ELECTRIC 
INDUSTRY”  
July 1996 
 
 
Reliability 

 
Customer Choice 

 
Universal Service 

 
Public Benefits 

 
Stranded Costs

 
Safety, reliability, 
quality, and 
sustainability of 
electric service 
should be 
maintained or 
improved in a 
restructured electric 
system. 

 
Customers should 
have the opportunity 
to make informed 
choices among 
providers and 
services.  It is for the 
States to determine 
the extent of and 
pace for expanding 
choice for consumers 
under their regulatory 
oversight. 

 
Universal service at 
reasonable rates, 
including adequate 
protections for low-
income customers, 
should be maintained. 

 
The public benefits of 
energy efficiency, 
renewable resource 
technologies and 
research and 
development should be 
maintained through 
existing or new 
mechanisms. 

 
Existing commitments 
of utilities arising 
from past decision 
made pursuant to 
historical regulatory 
and legal principles 
should be add
a fair and reasonable 
manner by States.

 
 
State Decisions  

 
Environment 

 
PUHCA 

 
PURPA 

 
Shared Benefi

 
States and State 
commissions should 
determine retail 
electric policies, 
including 
restructuring 
policies. 

 
Structural changes to 
the electric industry 
should maintain or 
improve the quality of 
the environments. 

 
Changes to PUHCA 
should be maintained 
in the context of 
broader industry 
changes.  Regulation 
should be reduced 
only as competitive 
becomes effective at 
preventing monopoly 
abuses. 

 
PURPA should be 
reformed generally 
consistent with the 
following: goals of 
PURPA should be 
affirmed; mandatory 
purchase requirements 
not applicable for 
utilities in a State that 
has determined 
acquisition of generation 
is subject to competition. 

 
All classes of 
customers should 
benefit from 
improvements due to 
structural changes in 
the industry.
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ELECTRIC RESTRUCTURING LEGISLATION IN THE 105th CONGRESS & NARUC 
PRINCIPLES  

Issues Comparison 
July 1997 

 
S 237       SENATOR   BUMPERS        ( D - AR)     JANUARY 30, 1997 
 
 
Reliability 

 
Customer Choice 

 
Universal Service 

 
Public Benefits 

 
Stranded Costs

 
Establishes regional 
transmission regions, 
established by FERC.  
FERC designates ISO.  ISO 
governed by Board of 
consisting of State officials.  
FERC transmission 
authorities would be 
transferred to ISO upon its 
formation. 

 
By December 2003, all 
customers shall have right to 
purchase from anyone 
offering retail electric 
energy.  State programs 
adopted prior to the date of 
introduction are 
“grandfathered”. 

 
Retail energy suppliers 
obligated to sell energy to or 
purchase energy  on behalf of 
any customer a State deems is 
without access to competing 
suppliers.  Utilities 
compensated for such service.  
States may impose Universal 
Service Charge to find such 
compensation. 

 
Nothing prohibits States from 
assessing charges on consumers 
to fund programs “such as” low-
income, R&D, and energy 
efficiency.  Renewables  Energy 
Credits program  established.  5% 
of total energy sold to be 
renewables   (or credits)   in 
2003; increases to 12% by 2013. 

 
Utilities apply for recovery of 
costs.  States to calculate 
costs.  If State fails, FERC 
makes calculation.  Utilities 
granted full cost recovery 
through charge imposed on 
“distribution and 
transmis
similar program established 
for multi
stranded costs.

 
 
State Decisions  

 
Environment 

 
PUHCA 

 
PURPA 

 
Shared Benefits

 
States to open markets by 
December 2003.  Utilities 
granted full stranded cost 
recovery.  FERC calculates 
stranded costs if States fail.  
FERC calculates multi-
state stranded costs if 
regional board fails.  
Federal renewable credits 
program.  FERC 
established transmission 
regions and designation of 
ISOs. 

 
EPA to consider whether to 
apply conditions on local 
distribution or sale of retail 
energy service which support 
environmental programs.  
States may impose charges to 
promote environmental 
programs.  Establishes 
minimum renewable energy 
generation requirements and a 
Federal renewables energy 
program. 

 
Repealed one year after the 
date of enactment (State open 
access policies not required 
until 2003).  Certain customer 
protections provided (see 
Customer Protections). 

 
Repeals PURPA section 210 
mandatory purchase requirement.  
Effective December 2003.  
Honors existing contracts. 

 
Any person shall have the 
ability to choose among 
retail energy suppliers by 
December 2003.
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ELECTRIC RESTRUCTURING LEGISLATION IN THE 105th CONGRESS & NARUC PRINCIPLES 
Issues Comparison 

July 1997 
 
H.R.   655        REPRESENTATIVE   SCHAEFER       (R - CO)      FEBRUARY 10, 1997 
 
 
Reliability 

 
Customer Choice 

 
Universal Service 

 
Public Benefits 

 
Stranded Costs 

 
Consumer 
Protection 

 
States shall consider whether 
to apply terms and 
conditions on retail energy 
sales or services to ensure 
and enhance service 
reliability. 

 
By December 2000, all 
customers  shall have the 
right to purchase retail energy 
services from any person 
offering such services States 
may make an election to open 
local access within 6 months 
after the date of enactment.  
FERC assumes State 
authorities for State failure to 
make such election 

 
States shall determine whether 
to apply terms and conditions 
on retail energy sales or 
services to promote energy 
efficiency and conservation 
programs.  States may require 
payment of a charge to support 
low-income assistance, 
renewables, energy efficiency 
or environmental programs.  
Es tablishes a Renewable 
Energy Credits program (2% 
of generation by 2001) up to 
4$% by 2010. 

 
States shall determine whether to 
apply  terms and conditions on 
retail energy sales or services to 
promote energy efficiency and 
conservation programs.  States 
may require payment of a charge to 
support low-income assistance, 
renewables, energy efficiency or 
environmental programs.  
Establishes a Renewable Energy 
Credits program (2% of generation 
by 2001, up to 4% by 2010). 

 
Determinations left to the 
States.  FERC to distinguish 
between transmission and 
distribution facilities (codifies 
FERC Order-888 
7-factor test.)  States may 
require payment of a charge to 
support stranded cost recovery. 

 
States requirements may 
protect customers so long as 
they “do not have the effect 
of prohibiting” entities from 
offering energy services to 
any retail customer.  
Provides enhanced State 
authorities to obtain access 
to multi-state holding 
company books and records 
and to make determinations 
related to affiliate activities. 

 
State Decisions 

 
Environment 

 
PUHCA 

 
PURPA 

 
Shared Benefits  

 
Public Participation 

 
States required to open local 
markets by December 2000, 
or transfer authorities to 
FERC.  Only programs 
listed in the Act may be 
supported by wires charges.  
Price regulation p rohibited.  
States required to implement 
incentive-based rate 
regulation.  Regulation of 
non-distribution own 
facilities prohibited. 

 
States shall determine whether 
to apply terms and conditions 
on retail energy sales or 
services to promote 
environmental p rograms.  
Established Renewable Energy 
credits program (see Public 
Benefits). 

 
PUHCA is repealed when State 
certifies that effective 
competition exists.  Provides 
certain additional consumer 
protections (see Customer 
Protections). 

 
Upon any State adoption of the 
competitive standards.  FERC shall 
receive utilities operating in such 
State its obligation to purchase 
energy from PURPA qualifying 
facilities.  Nothing is to effect the 
rights or remedies regarding the 
purchase or sale from or to 
PURPA qualifying facilities. 

 
Any customer shall have the 
right to purchase retail electric 
services from any person 
offering such services by 
December 2000. 
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ELECTRIC RESTRUCTURING LEGISLATION IN THE 105th CONGRESS & NARUC PRINCIPLES 
Issues Comparison 

July 1997 
 
H.R.  1230                 REPRESENTATIVE   DeLAY       (R-TX)         APRIL 8, 1997 
 

 
Reliability 

 
Customer Choice 

 
Universal Service 

 
Public Benefits 

 
Stranded Costs 

 
Consumer 
Protection 

 
Nothing in the Act shall have 
affect States’ authorities 
concernin g the obligation to 
connect consumers to ensure 
the reliability, maintenance, 
safety of such distribution 
system.  Nothing in the Act 
shall affect States’ ability to 
impose requirements 
necessary to ensure 
distribution system 
reliability. 

 
A person has the right to 
purchase electric service from 
any provider by January 1, 
1999. 

 
Nothing shall affect the ability 
of a State to impose 
requirements necessary to 
preserve universal service.  
States shall establish rules for 
customers who do not elect a 
service provider.  States shall 
retain authority over other 
specific matters, including 
universal service. 

 
States shall retain authority over 
other specific matters, including, 
but not limited to conservation 
programs, renewable energy, 
research and development.  
Nothing shall affect  
States ability to ensure continued 
service to residential customers that 
are unable to afford electric energy 
services. 

 
Charges to support recovery of 
utility stranded costs are 
prohibited, other than those 
“freely negotiated and agreed 
upon by both parties.” 

 
Transmission and 
distribution systems to be 
operated to prevent 
preferential treatment by 
system operators toward 
affiliated service providers. 
FERC to ensure that existing 
utilities are not exercising 
market power. 

 
 
State Decisions 

 
Environment 

 
PUHCA 

 
PURPA 

 
Shared Benefits  

 
Public Participation 

 
States required to open local 
markets by January 1999.  
States prohibited from 
charging fees to support 
recovery of utility stranded 
costs.  State failure to market 
unbundled rates available by 
January 1999, an interim rate 
shall apply until the State 
takes action.  FERC to 
promulgate rules for access 
to transmission and 
distribution services which 
eliminate barriers to entry.   
FERC granted authorities 
over market power and 
divesture . 

 
States retain authority over  
“Customer choice with respect 
to renewables.” 

 
PUHCA shall not apply to a 
utility if a State in which it 
operates determines that retail 
customers served by the utility 
and its affiliates have the ability 
to choose their energy services.   

 
PURPA shall cease to apply to any 
utility if a State in which it operates 
determines that retail customers 
may choose their energy services.  
Existing contracts are not affected. 
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ELECTRIC RESTRUCTURING LEGISLATION IN THE 105th CONGRESS & NARUC PRINCIPLES 

Issues Comparison 
July 1997 

 
H.R.  1359          REPRESENTATIVE    DeFAZIO      ( D-OR)            APRIL 17, 1998 
 

 
Reliability 

 
Customer Choice 

 
Universal Service 

 
Public Benefits 

 
Stranded Costs 

 
Consumer 
Protection 

 
No provision. 

 
No provision. 

 
National Electric System 
Public Benefits Fund 
established to support 
eligible State programs 
that promote universal 
service.  Federal-State 
50/50 match. 
 

 
National Fund may be used 
to support State’s eligible 
energy efficiency, 
renewable resource, energy 
conservation, and research 
and development programs.  
Federal-State 50/50 match. 

 
No provision. 

 
No provision. 

 
 
State Decisions  

 
Environment 

 
PUHCA 

 
PURPA 

 
Shared Benefits 

 
Public Participation

 
Generators must pay 
fee as condition of 
energy transmission 
equal to half the cost of 
eligible State 
programs.  No State 
required to participate 
in the program.  
National Board 
determines eligibility 
and allocation.  
Majority of Board 
made up of State 
commissioners 
nominated by 
NARUC, one of whom 
chairs the Board. 

 
See PUBLIC 
BENEFITS. 

 
No provision. 

 
No provision. 

 
No provision. 

 
No provision. 
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ELECTRIC RESTRUCTURING LEGISLATION IN THE 105th CONGRESS & NARUC PRINCIPLES 

Issues Comparison 
July 1997 

 
S   687       SENATOR JEFFORDS     (R-VT)                 MAY 1, 1997 
 
 
Reliability 

 
Customer Choice 

 
Universal Service 

 
Public Benefits 

 
Stranded Costs 

 
Consumer 
Protection 

 
No provision. 

 
No provision 

 
National Electric System 
Public Benefits Fund 
established to support 
eligible State programs 
that promote universal 
service.  Federal-State 
50/50 match. 

 
National Fund may be used to 
support States’s eligible 
energy efficiency renewable 
resource, energy conservation, 
and research and development 
programs.  Federal-State 
50/50 match.  Also establishes 
a renewables portfolio 
standard. 

 
No provision 

 
DOE to establish an 
information disclosure 
system for identifying 
generation source, 
emissions data, and 
price terms.  To consult 
with the Board, FERC, 
FTC, FDA, and EPA, 

 
 
State Decisions 

 
Environment 

 
PUHCA 

 
PURPA 

 
Shared Benefits 

 
Public Participation 

 
FERC imposes wires 
charge paid to Fund “by 
the operator of the wire 
on electricity carried 
through the wire,” equal 
to 2 miles per Kwh or 
among needed to Fund 
eligible programs.  
States not required to 
participate in program.  
Board determines 
eligibility and 
allocations.  9 members; 
2-4 may be State 
commissioners. 

 
Renewable Portfolio 
Standard established.   
2.5% of generation by 
2000, to 20% by 2020.  
Renewable energy credits 
program established.  EPA 
to establish a schedule of 
limits on emission of NOx, 
SO2, CO2.  EPA to 
establish emissions credits 
program.  

 
No provision. 

 
Mandatory purchase 
requirement of PURPA 
repealed while honoring 
existing PURPA contracts. 

 
No provision 

 
No provision 
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ELECTRIC RESTRUCTURING LEGISLATION IN THE 105th CONGRESS & NARUC PRINCIPLES 

Issues Comparison 
July 1997 

 
S   722      SENATOR    THOMAS         (R-WY)       May 8, 1997 
 
 
Reliability 

 
Customer Choice 

 
Universal Service 

 
Public Benefits 

 
Stranded Costs 

 
Consumer 
Protection 

 
Enables States to 
establish and enforce 
any 
performancestandards 
for retail sales to ensure 
system reliability. 

 
Customer choice left to 
the discretion of the 
States. 

 
States may require 
paument of a charge to 
support universal service 
programs.  Nothing 
deprives a State of its 
authority to assist in 
providing universal 
service. 

 
Public benefits program may 
be supported through a 
payment of a charge as 
determined by the State. 

 
Stranded cost 
determinations left to the 
States, and recovery of 
such costs may be 
supported by State-
imposed wires charges. 

 
States may impose 
performance standards 
to ensure human health, 
safety, and protection 
against unfair business  
practices. 

 
 
State Decisions 

 
Environment 

 
PUHCA 

 
PURPA 

 
Shared Benefits 

 
Public Participation 

 
Reciprocity-Authorizes 
States to deny  “local 
distribution access: to its 
utilities by any out-of-
State utility if such 
utility, or its affiliate, 
does not provide 
“comparable access” to 
its local distribution 
system. 

 
No provision. 

 
PUHCA is repealed 18 
months after the date of 
enactment while providing 
for additional State 
authorities to obtain access 
to multi-rate holding 
company books and 
records, and review 
affiliate transactions of 
activities for which the 
utility seeks cost recovery. 

 
PURPA mandatory purchase 
requirements shall cease to 
apply to any utility after the 
date of enactment. 

 
No provision 

 
No provision 
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ELECTRIC RESTRUCTURING LEGISLATION IN THE 105th CONGRESS & NARUC PRINCIPLES 
Issues Comparison 

July 1997 
 
H.R.    1964         REPRESENTATIVE   MARKEY     (D-MA)       June 19, 1997 
 

 
Reliability 

 
Customer Choice 

 
Universal Service 

 
Public Benefits 

 
Stranded Costs 

 
Consumer Protection 

 
Requires utilities to become members 
in self-regulated regional reliability 
councils.  Councils overseen by 
FERC.  FERC establishes utility 
requirements for applying a 
membership in regional Council. 

 
Requires each State to initiate a retail 
competition rulemaking proceeding.  
Does not include a date-certain 
mandate.  States must certify that 
utilities comply with certain competitive 
standards and support certain public  
benefit programs. 

 
FERC to establish a Federal-State Joint 
Board to recommend universal service 
support mechanisms. 

 
State certification that utilities support State 
programs promoting energy efficiency and 
renewables, wires charges to support such 
programs, including low-income and 
workforce transition programs, any State 
renewables portfolio standard. 

 
States to make determinations 
concerning stranded costs.  States that 
elect to open markets must certify that 
utilities are supporting any State stranded 
cost recovery programs or rules. 

 
States that elect to open local markets 
must certify utilities meeting 
minimum requirements to protect 
consumer safety.  Provides FERC 
additional authorities regarding 
mergers and acquisitions.  FERC to 
certify M&A if requirements met , 
including State certification that 
authorities sufficinet to prevent market 
power abuses.  Additional authorities 
for State access to holding company 
books and records.  Established 
information disclosure standards on 
generating source and emissions data.  

 
 
State Decisions 

 
Environment 

 
PUHCA 

 
PURPA 

 
Shared Benefits 

 
Public Participation 

 
Federal-State Joint Board 
established to ensure universal 
service.  Renewables Portfolio 
Standard mandated.  Required 
information disclosure.   Overturns 
California BRPU Decision 
pertaining to renewables.  
Reciprocity - prohibits any person 
from providing retail energy 
services outside its service territory 
unless such services are available on 
a competitive basis within its own 
service territory. 

 
Establishes renewable energy credits 
program.  3% of energy sales to be in the 
form of renewables energy credits by 
1998; up to 10% by 2010.  Requires 
President or designee to adopt rules to 
ensure no person enjoys a competitive 
advantage in open market by virtue of 
ownership of generation facilities which 
do not meet EPA's performance 
standards for new facilities. 

 
Utilities certified by States to be in 
compliance with competitive and public 
benefit program requirements of 
PUHCA.  Overturns "Mississipi" 
decision,(limits State authority to review 
prudence of FERC-approved costs), and 
"Ohio Power" decision(limit FERC and 
State ability to disallow costs of affiliate 
activities approved by SEC).  Reverses 
SEC decision enabling registered 
companies to invest 100% of earnings 
into foreign utilities, and its adoption of 
Rule 58. 

 
Utilities certified by States to be in compliance 
with competitive and public benefit program 
requirements shall be free from the mandatory 
purchase requirements of PURPA. 

 
No provision. 

 
No provision 
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VI. State Actions 

The restructuring of the electric industry will have a profound impact on the quality of life in 

every state in the union.  Jobs, tax revenues, and the economic infrastructure of states depend on 

a reliable supply of energy at competitive prices.  The urgency exhibited by the higher cost states 

(one of the major forces behind the drive to competition) underlies their opinion that the future 

economic viability of their states depend on dramatically reducing the high rates they have 

regulated for themselves. 

The other side of the coin, of course, is those states (including Alabama) that have not 

regulated their economies into a corner via high-energy costs.  These states tend to favor an 

approach of study and detailed review that will ensure that the restructuring of the electric 

industry will actually benefit their states.  It is a fact that many low cost states have a pronounced 

suspicion that this entire effort is designed to bail out higher cost states at the expense of states 

that have, for years, kept electricity costs low. 

It is instructive to be informed of other states activities in the restructuring of the electric 

industry, and that is the purpose of this section.  In order to do this, we have relied heavily on the 

reports issued by the highly respected Regulatory Research Associates, Inc.32  These reports 

detail activity by both the various state commissions and state legislatures in the area of electric 

industry restructuring.  It must be kept in mind that, due to the importance and coverage of this 

area, the ball is always being moved, either by commissions, legislators, electric companies, and 

other stakeholders.  Therefore, the information included in this report, while being current into 

the summer of 1997, must be updated constantly in order to understand the current debate on this 

issue. 

We have chosen the following method to report state activities: The Regulatory Research 

Associates, Inc. have identified nine states that are identified as “Tier 1" states.  These states are 

those, which have, either by the state commission or legislature, adopted a restructuring plan.  In 

other words, the most active states.  In addition, we have included what the other ten states in our 

                                                 
32Regulatory Research Associates, Inc., Electric Industry Restructuring Update, Special Report. These 

reports are issued on an unscheduled periodic basis, with the last Report dated September 19, 1997.  



 35

region (the SEARUC states) have done.  These nineteen state reports follow.                          

TIER 1 STATES  

California 

California is considered by many observers to be the most active and aggressive state in 

terms of electricity industry restructuring.  In May 1997, the California Public Utility 

Commission ordered full implementation of direct retail access for all customers effective 

January 1, 1998.  Small customers will be permitted to aggregate load for direct access.  Also 

effective in January 1998, will be competition in the provision of electric billing and metering 

services for all customers.  (Utilities will continue to deliver electricity to all customers whether 

or not a customer chooses a different provider of billing or metering services.)  The California 

Commission has opened a proceeding to establish standards to govern relationships between the 

state energy utilities and their unregulated affiliates that provide energy and energy-related 

services (i.e., should energy utilities be required to conduct their unregulated activities through 

affiliated companies?) California law requires transition cost recovery to be completed by 

January 1, 2002, coupled with a 10% rate reduction for residential and commercial customers 

beginning January 1, 1998, funded through asset securitization bonds. 

According to Regulatory Research Associates, restructuring in California is proceeding 

on schedule. 

Maine  

In May 1997, state law was enacted providing for retail choice for all customers 

beginning March 2000.  (Standard offer service is to be available until at least January 2005; 

power providers are chosen through bidding.)  Standard cost recovery issues were left to the 

Main PUC.  The Commission has indicated that electric utilities would be allowed to recover 

legitimate, verifiable, and unmitigatable stranded costs.  The Commission will establish stranded 

cost levels prior to 2000, with follow up reviews in 2003 and 2006. 

Massachusetts 

Two specific proposals are outstanding in Massachusetts: those by the state Department 

of Public Utilities and those by the Governor.   
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On December 30, 1996, the DPU, while recognizing that their authority was uncertain in 

this area, issued model rules and proposed legislation to enable electric customers to choose their 

supplier beginning January 1, 1998.  The findings of the DPU are instructive: 

1.  Utilities have not demonstrated a clear legal right to stranded cost recovery, but public 

 policy should afford a reasonable opportunity for recovery; 

2.  Companies should functionally separate generation, transmission, and distribution services;  

3.  Distribution should remain a performance-based monopoly service. 

On February 24, 1997, the Governor proposed legislation that parallels the DPU’s plan.  

The Governor proposes a 10% rate reduction. The current legislative session runs through 

November 1997. Final legislation could come forth from this session. Under one legislative 

proposal, stranded costs could be recovered over a 10-year period through a non-bypassable 

access change, with the DPU to determine the level of stranded costs to be recovered. 

Massachusetts has been active in the competition debate.  They will bear watching for future 

developments. 

Michigan 

On June 5, 1997, the Michigan Public Service Commission approved an electric industry 

restructuring plan.  Direct access begins in 1997, in increments of 2.5% of each utilities total 

load through 2001.  Thereafter, direct access is to be made available to all customers.  When full 

competition does commence, only utilities from those states that permit Michigan utilities to 

compete in their states on a level playing field will be allowed to provide power in Michigan. 

Prudently incurred stranded cost can be collected through 2007, but will be determined annually 

so as to reflect actual market costs. 

The Michigan legislature is likely to pass legislation in 1997 concerning restructuring.  

They can either codify the PSCs plan or make significant changes. 

Montana 

The Montana legislature passed electric industry restructuring legislation in May 1997, 

becoming the first low cost state to establish retail competition.  The law allows large power 

users (greater than 1,999 KW) to choose suppliers by July 1998, with other customers phased in 
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by July 2002.  The recovery of certain unmitigable transition costs will be allowed, as will the 

use of asset securitization. 

Montana is significant because it is the first low cost state that established retail 

competition.  According to some observers, Montana may provide an example of orderly 

transition to competition and a reasonable opportunity to recover stranded costs. 

New Hampshire  

On February 28, 1997, the New Hampshire PUC issued a Final Plan that mandates retail 

access for all customers beginning in January 1998.  This plan was required by legislation 

enacted in May 1996.  At least partial stranded cost recovery will be allowed.  Utilities with 

distribution and generation assets are to submit plans by December 31, 1997, to provide for 

divestiture of generation and aggregation/marketing functions within two years of retail 

competition implementation.  Other directives are included in the plan concerning nuclear 

decommissioning recovery, low-income assistance, and energy efficiency programs. This plan is 

currently being heavily litigated and mediated.  (The largest jurisdictional utility in the state has 

some of the highest rates in New England).  

New Mexico 

New Mexico has followed different restructuring paths for different companies.  In the 

case of Texas-New Mexico Power, the PSC approved, on March 27, 1997, a three-year plan to 

implement competition.  Opportunities to purchase from alternative suppliers should be in place 

by April 2000.  Also, TNP has agreed to separate transmission and distribution from the power 

supply business. 

In the case of Public Service of New Mexico, the states largest utility, a collaborative 

process is underway in an attempt to hammer out a plan for restructuring.  This process is an 

outgrowth of legislative interest in electric industry restructuring and competition.  In 1996, the 

New Mexico legislature concluded retail wheeling and restructuring were not justified or in the 

public interest.  In 1997, the legislature adopted an Interim committee, which will, among other 

things, evaluate potential restructuring issues and report its findings in 1998.  The PUC is to 

monitor these efforts and report its findings to the Legislature for approval before any proposed 

restructuring may be implemented. 
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Therefore, statewide restructuring is not a reality in New Mexico.  It is not likely that the 

Legislature will move aggressively in 1998 to restructure the electric industry unless this process 

produces a consensual plan. 

Pennsylvania 

The Pennsylvania Legislature, in December of 1996, directed that there would be direct 

retail access for all electric customers starting in January 1999.  The program is to be fully 

implemented by January 2001.  The legislation gives the PSC authority to approve asset 

securitization.  Legal action is pending concerning this legislation.  The Pennsylvania PUC plans 

to continue its restructuring schedule in the meantime. 

Rhode Island 

On August 7, 1996, the Rhode Island legislature provided that all retail customers in the 

state be allowed to select their electric supplier by July 1, 1998.  Phase-ins for various customers 

and loads will begin on July 1,1997.  The Public Utilities Commission is now reviewing 

company proposals regarding the unbundling of rates. 

SEARUC STATES 

Mississippi 

On July 1, 1997, the Mississippi Public Service Commission directed Public Utilities 

staff that a retail electric competition implementation plan be presented to the Commission by 

November 1, 1997.  The Mississippi Commission has rejected the fast track approach in favor of 

a deliberate review of all sides of the competition equation.  No activity has taken place at the 

legislature. 

South Carolina 

The South Carolina PSC has begun the process of developing an electric retail choice 

proposal to be presented to the state legislature by January 31, 1998.  The Commission has 

already requested that interested parties submit proposals; the PSC began hearings on the 

proposals August 19, 1997. 

The bills were introduced in the 1997 legislative session concerning deregulation.  

Neither attracted much interest. 
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Arkansas 

On March 28, 1997, the Arkansas General Assembly called for legislative committee 

reports on the impact of competition in the electric utility industry.  This work, however, is 

pending the resolution of a case currently before the PSC. The legislative committees are not 

expected to begin their work until the end of this year.  Comprehensive industry restructuring is 

not expected anytime soon. 

Georgia  

The Georgia Legislature, which adjourned March 28, 1997, did not formally consider 

electric competition issues.  The 1998 session, however, should see some serious proposals under 

review. Leading up to this, the PSC staff conducted workshops with electric utilities, public 

advocacy groups, and various customer groups to explore electric industry restructuring issues.  

These findings have been presented to the PSC. 

Kentucky 

In December, 1996, the Kentucky PSC initiated a series of informal, one-on-one, fact 

finding sessions with relevant parties to discuss interests and concerns surrounding electric 

restructuring.  The Kentucky Commission has not opened a formal docket. 

The Kentucky Legislature convenes again in January 1998, and it is likely that a 

restructuring bill will be introduced. 

Louisiana    

The Public Service Commission, on June 19, 1996, adopted principles to serve as a guide 

for further investigation in electric restructuring and retail competition.  This investigation is 

moving along slowly.  No immediate moves to retail competition are expected. The legislature 

does not reconvene until 1999. 

North Carolina 

The North Carolina General Assembly has approved the establishment of a 23-member 

commission to study the electric industry in North Carolina.  The commission is to submit an 

interim report to the legislature during 1998.  Final recommendations are due in 1999.  

Comprehensive legislation in 1998 is unlikely. Meanwhile, the North Carolina Utilities 

Commission has decided to monitor competitive issues across the nation. 



 40

Tennessee 

On May 27, 1997, the Tennessee General Assembly created a special joint legislative 

committee to study electric industry deregulation in the state.  A report is to be submitted by 

February 28, 1998.  The committee is to determine which electric functions should be regulated 

and which ones should be open to competition.  Another consideration is how to monitor the 

competition.  

 

Virginia 

The Virginia State Corporation Commission started its review of competition and 

restructuring in 1995.  Various parties have filed comments with the Commission. 

On March 4, 1996, the Virginia General Assembly established a subcommittee to study 

electric competition.  This subcommittee has instructed the Corporation Commission Staff to file 

a recommendation by November 1997.  The State Corporation Commission is not expected to  

take significant action without legislative permission.  Because of the lateness of the November, 

1997 recommendation deadline, no legislation is expected this year. 

Florida   

Both the PSC and State Legislature have established informal working groups to study 

restructuring and deregulation.  No formal proceedings have been established. No restructuring 

legislation was introduced in 1997.  At this time, Florida appears to support this informal 

approach to these issues. 

It is obvious from study of these state reports that there is no consensus among the states 

about when, how, or even if electric industry restructuring should proceed.  While it is true that a 

handful of states are virtually frenetic with activity, it is equally true that many states (this would 

include Alabama) have adopted a wait-and-see attitude, and are resisting the rush to do 

something, anything, to implement this process. 

This was very apparent in the SEARUC review.  The south is a region with low electric 

rates.  This could help explain why there are no southern states in Tier 1.  In fact, there are no 

southern states in Tier 2 (enabling legislation passed/restructuring filings ordered) and only one 

state, South Carolina, in Tier 3 (commission/legislative investigation underway likely to lead to 
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restructuring).  All the remaining ten SEARUC states, including Alabama, are in the fact-finding 

mode.  It is also noted that the states of the Pacific Northwest, another low cost area, are also in 

the fact-finding mode. 
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VII. Recommendation 

The utility industry in this country began as a free market, competitive business.  It 

evolved over time into the regulated monopolies that we have in existence today.  The utility 

industry is in upheaval today as the last remaining monopolies are being deregulated.  While 

some question the necessity for this, the driving forces appear too strong to be stopped.  State 

and federal actions are moving toward the inevitable restructuring, with the gas and 

telecommunications industries already well into competition.   

The diversity of electric industry restructuring activities in the states is not happenstance.  

It indicates in a very real way that we in the south, and other low cost areas of the country, are 

protecting our ratepayers by refusing to rush to judgement because other states have chosen to do 

so.  Our regulatory agencies have provided our region with low cost power.  It would be 

unacceptable if years of keeping power rates in check are negated by an industry restructuring 

that will only reward the inefficiencies and excesses of some by penalizing the low cost states. 

Having said this, Alabama cannot be passive.  If we are, aggressive actions by others will 

overtake us and our options will become limited. We could become reactive rather than active, 

and be driven in undesirable directions over which we would have little, if any control.  

The only thing everyone can agree on concerning this topic is that there will be winners 

and losers.  Alabama is currently a winner under traditional regulation, with industrial, 

commercial and residential rates well below the national average.  Our Commissioners can be 

effective advocates for our low cost state by aggressively representing our state and region in any 

forums where this topic is debated.  As much as Congress needs to be educated on this topic, the 

Alabama PSC also needs to examine this topic in detail and be prepared to go forward as the 

national and regional scenario changes.  The variety and complexity of issues demand that a plan 

be in place to advance the State of Alabama.  Only by examining the areas of concern in depth 

can the PSC know what path to take on a going forward basis. 

There are many options that have been used by the states to study restructuring.  The 

methods can be very formal, with the resulting adoption of a restructuring plan, or they can be 

informal educational workshops that only attempt to educate commission staff on the issues, with 
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no report.  It is imperative that the PSC move forward in studying and understanding the 

consequences of restructuring, not only on the ratepayers and utilities, but on the organization 

and function of the PSC.  With these thoughts in mind, the Staff Restructuring Task Force 

makes the following recommendation: 

A phased study of restructuring should be instituted by the Commission, with the 

ultimate goal of determining to what extent the public interest in Alabama will be 

affected by restructuring and competition in this state.  A recommended principle for 

each area of concern should be developed.  This Commission investigation should be a 

collaborative team effort involving all relevant PSC Divisions, led by one person with 

clear authority to facilitate this project and assign Staff to work groups.   

Phase I would be the participation of all affected parties responding to a 

series of questions related to an area of concern posed by Staff work groups 

formed to study each of the broad areas of concern identified in Section IV of this 

report.  All interested parties would come before the Commission at the same time 

to deal with each individual topic.  Some restructuring concerns would lend 

themselves to being combined with other topics, and would not require an entire 

session devoted entirely to them.  Phase I would be the educational phase, and 

would result in Commission Staff developing a draft policy statement on 

restructuring and a draft set of Alabama PSC principles by topic.  

In Phase II, the affected parties would be offered an opportunity to 

comment on the draft principles and draft policy statement developed by the 

Commission Staff, with the format similar to Phase I. 

Phase III would be the Commission Staff’s final recommended statement 

of policy and recommended set of principles.  In addition, Commission Staff 

would recommend any further actions that might be appropriate as a result of their 

investigation 

 

The Staff Task Force recommends that a prompt, reasonable and realistic 

time frame for this project be established. 


