STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION
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In the matter, on the Commisson’s own motion,

to consider revisions to the procedures designed to
prohibit switching an end user of atdecommunica
tions provider to another provider without the
authorization of the end user.

Case No. U-11900
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At the September 28, 1999 meeting of the Michigan Public Service Commisson in Lansing,

Michigen.

PRESENT: Hon. John G. Strand, Chairman
Hon. David A. Svanda, Commissioner
Hon. Robert B. Ndson, Commissioner

OPINION AND ORDER

HISTORY OF PROCEEDINGS

On April 23, 1999, the Commission issued an order in Case No. U-11900 (the April 23 order)
revisng its anti-damming procedures in an effort to make them better correspond to those established by
the Federa Communications Commisson (FCC). The April 23 order aso attempted to resolve severd
problems that arose regarding the practical gpplication of the Commission’s previoudy adopted

procedures.



Severd of the partiesto Case No. U-11900 requested that the Commission rehear, reconsider,
clarify, or stay various aspects of the April 23 order. On July 28, 1999, the Commission issued an order
inthis case (the July 28 order) granting in part and denying in part the parties various requests. One
result of the July 28 order was that the Commission stayed the effect of Sections 5 through 8 of itsrevised
anti-damming procedures and directed interested parties to submit comments regarding whether each of
those four sections should be adopted, rejected, or revised.

In the July 28 order, the Commission established a schedule calling for the submission of dl
comments and reply comments regarding those four proposed anti-damming provisions by August 11 and
25, 1999, respectively. Comments were received from the following parties: the Telecommunications
Resdlers Association and the Competitive Telecommunications Association (collectively, the TRA); MCI
WorldCom Communications, Inc., and MCI WorldCom Network Services, Inc., formerly known as
MCI Teecommunications Corporation (MCl WorldCom); AT& T Communications of Michigan, Inc.
(AT&T); Qwest Communications Corporation (Qwest); Sprint Communications Company, L.P. (Sprint);
the Telecommunications Association of Michigan (TAM); GTE Communications Corporation and GTE
North Incorporated (GTE); Ameritech Michigan; and Attorney Genera Jennifer M. Granholm (Attorney
Generd). Ameritech Michigan aso filed a motion seeking rdlief from judgment, in which it asked the
Commission to extend the deadline for implementing local exchange carrier (LEC) protection from August
17, 1999 to April 2000. MCIl WorldCom filed aresponse to Ameritech Michigan’s motion on

September 7, 1999.

BACKGROUND
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Following the expangon of competition in the telecommunications industry, Michigan has seen the
rgpid introduction of new services, entry of new providers, and development of new technologies. This
competition has likewise provided customers with an ever-broadening range of prices, terms, and
conditions of service from which to choose. However, it has dso given rise to unscrupulous actions by a
few service providers. One such action, which has reached epidemic proportions and caused extensve
harm and frustration to customers throughout the country, is commonly referred to as damming.*

To better protect Michigan's citizens from this harmful practice, the Legidature passed and the
Governor signed into law Public Acts 259 and 260 of 1998 (Acts 259 and 260), which amend the
Michigan Telecommunications Act, 1991 PA 179, MCL 484.2101 et seq.; MSA 22.1469(101) et seq.,
(the Act). Those amendments expresdy prohibited a telecommunications provider from switching a
customer to another service provider without that customer’ s authorization. In addition, the amendments
granted the Commission broad authority to issue orders establishing and enforcing al procedures deemed
necessary to diminate damming. Among other things, they provided the Commission with the power to
(2) impose fines of up to $50,000 per occurrence for any violations of those procedures, (2) demand the
payment of al damages necessary to make whole both the dammed customer and the customer’s
authorized service provider, and (3) revoke the license of any provider that failsto comply with the
Commisson'sdirectives regarding damming.

The Commission therefore issued an order on September 23, 1998 in Case No. U-11757 in which it
edtablished the initid set of anti-damming procedures to be followed by al service providers operating in

Michigan. The adoption of those procedures was timed to correspond to the effective date of Public

“9qamming” refersto switching one or more of an end-use customer’ s tdlecommunications
services from one provider to another without that customer’ s permission.
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Acts 259 and 260. This occurred despite the recognition by dl parties that the FCC would shortly be
revisng its own anti-damming procedures and that at least some of the changes eventualy adopted by the
FCC would have to be reflected in the Commission’s procedures.

On December 17, 1998, the FCC issued an order in CC Docket No. 94-129 (the FCC's Decem-
ber 17 order) broadening the scope of its anti-damming rules, imposing more stringent verification
requirements regarding customers requests to change service providers, and establishing pendty
provisons designed to take the economic incentive out of damming. According to that order, which was
issued pursuant to Section 258 of the federd Telecommunications Act of 1996 (FTA), 47 USC 258, the
FCC' s revised rules congtitute the minimum standards that must be adhered to by each state that adopts
its own anti-damming procedures.

In response to the FCC’'s December 17 order, the Commission initiated an investigation in the
present case on February 2, 1999, in which interested parties were invited to file proposals concerning
revisons to the Commission’ sinitid anti-damming procedures that they believed were necessitated by the
FCC'snew rules. The Commission further offered the parties an opportunity to address, in the context of
their proposas, whether the Commission’ s then-existing procedures should be revised to impose any of
nine specific requirements ranging from establishing ajointly-funded customer education program to
alowing a customer to suspend its primary interexchange carrier (PIC) or LEC protectior? by employing

the same procedure used to initiate that protection.

2PIC and LEC protection programs, which are also called PIC/LEC change protection
programs or PIC and LEC freezes, refer to arrangements in which any request to change a participating
customer’ s service provider must be preceded by receipt of proof of a customer’ s authorization to
make the change.
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Following review of the parties' proposals and responses, the Commission adopted the revised anti-
damming procedures attached as Exhibit A to the April 23 order. Moreover, in response to the parties
various requests for rehearing, reconsderation, clarification, and stay, the Commission issued the July 28
order, which further revised the anti-damming procedures. The most significant change imposed by the
July 28 order arose from the Commisson’ s decision to stay the effect of Sections 5 through 8 of the
procedures adopted by the April 23 order, to treat each of those four sections as proposed anti-damming
procedures, and to direct interested parties to submit comments and reply comments regarding those

provisons.

DISCUSSION

Section 5 of the proposed anti-damming procedures would establish a regisiration process designed
to ensure that end-use customers are served by reputable, financidly viable carriers and to make it eesier
for those customers to identify and contact their carriers. Asfor Sections 6 and 7, those proposed
procedures would impose certain responsibilities-as well as potentid liability--on carriers that ether (1)
elect to serve as hilling agents for other service providers or (2) dlow switchless resdlers to use their
carrier identification codes (CICs). Findly, Section 8 would require an executing carrier--generaly, an
LEC--to notify customers on its system of any change in the customers' respective service providers.
Each of those proposals, as well as Ameritech Michigan’s request to extend the deadline for implementing

LEC protection, is addressed below.

Regigtration Requirement
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As st forth in Exhibit A to the April 23 order, proposed Section 5 requires al telecommunications
service providers to submit a registration and receive Commission gpprova of that registration in order to
operate in Michigan. The envisoned regigtration form, which the Commisson Staff (Staff) should develop
and make avalable for filing in either ahard copy or dectronic format, would require each service
provider to submit: (1) the service provider’ s address and phone number, (2) the names and addresses of
its officers and other principds, (3) the name, address, location, and phone number of its registered agent,
(4) astaement of the service provider’ s financid viability, and (5) a verification that neither the service
provider nor its officers and principds have a history of committing fraud on the public. Moreover,
proposed Section 5(d) states that “ After notice and opportunity to respond,” the Commission may revoke
or suspend the operating authority of any carrier that fallsto file aregidration, fals to notify the
Commission--within 30 days--of any subsequent changes to the information contained in a previoudy
submitted regigtration, provides materidly fase or incomplete information when attempting to obtain a
regidration, fallsto pay any forfeiture or fine imposed for violations of anti-damming procedures or
datutes, or isfound respongble by the Commission for “an unreasonably large number of violations’ of
those procedures or statutes. April 23 order, Exhibit A, pp. 12-13. Finaly, proposed Section 5(€)
precludes an LEC from listing as a customer’s presubscribed carrier any service provider that lacks an

approved registration.
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The parties raise severa objections to this proposed section. For example, Qwest® and the TRA
note that Section 506 of the Act requires the Commission to conduct a contested case proceeding before
revoking acarrier’s authority. They therefore contend that because Section 5(d) would permit the
revocation or suspenson of a carrier’ s authority following only “notice and opportunity to respond,” the
proposed language would conflict with the Act. Asaresult, they continue, the Commission should ether
eliminate Section 5(d) or, & aminimum, revise it to state that its four enumerated pendties may be
imposed only after completion of “a contested case proceeding as provided under section 203.” Qwest's
comments, p. 9; citing MCL 484.2506; M SA 22.1469(506).

Qwest and the TRA further contend that proposed Section 5(d)(4) is so ambiguous asto provide no
meaningful gandards. Specificaly, they note that this section would alow the Commission to revoke the
registration of any service provider that is found responsible for *an unreasonably large number of
violations” of Section 505 of the Act, the Commisson’s anti-damming procedures, or Commission orders
issued pursuant to Section 505 of the Act. April 23 order, Exhibit A, p. 13. Because proposed Section
5 provides no objective guide as to what congtitutes an unreasonably large number of violations, they
argue, the adoption and impostion of this provison could result in the arbitrary and discriminatory
treatment of service providers.

Other parties, such as MCI WorldCom, contend that the Commission should narrow the scope of

the information called for under Section 5(b). Specifically, MCI WorldCom asserts that a service

3In addition to the specific concerns addressed bel ow, Qwest opposes the adoption of
proposed Section 5 on the genera theory that the Act provides the Commission with no express
authority to implement aregistration system of any nature. However, as noted earlier in this order,
Public Acts 259 and 260 of 1998 grant the Commission broad authority to take al steps necessary to
eiminate damming in Michigan. Egtablishing and operating the Smple regigtration sysem envisoned in
proposed Section 5 fals well within that authority.
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provider should be required to submit only its name, address, and phone number--as caled for under
proposed Section 5(b)(1)--and provide the name, address, location, and phone number of the agent
designated to receive service on behaf of that carrier--as required under proposed Section 5(b)(3).
However, in order to provide the Commission with a more accurate database, MCl WorldCom goes on
to recommend revising proposed Section 5 to require service providers to update their registrations
annudly and to notify the Commission, within 30 days, if they either file for bankruptcy or terminate their
operations.

Stll other parties, like Sprint and GTE, suggest iminating proposed Section 5(e). Sprint clams that
this provison, which bars an LEC from designating as a customer’ s presubscribed carrier anon-
registered service provider, could be used by incumbent LECs for anti-competitive purposes. Asfor
GTE, it assertsthat it would be difficult for LECs to determine whether many of those presubscribed
carriers have actudly completed the registration process. Thisis particularly true of switchlessresdlers,
GTE continues, because those resdllers generdly ded solely with the facilities-based interexchange
cariers (IXCs) over whose sysemsthe resdlers calsarerouted. GTE goes on to point out thet it isthe
customer, and not the LEC, that actudly designates who the customer’ s presubscribed carrier will be.

Findly, TAM contends that two changes should be made to proposed Section 5. Firg, it asserts that
previoudy licensed carriers should be exempt from this registration requirement. According to TAM, this
is because the provisons contained in Section 5 would provide the Commission with little or no new
information regarding that group of service providers. Second, TAM recommends that the Commission
“Issue some sort of acknowledgment of registration” to service providers so that they have something to

show LECs when asked for proof of registration.
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In response to these parties' assertions, the Attorney Genera recommends that proposed Section 5
“be put into effect initsentirety.” Attorney Generd’ s reply comments, p. 2. According to her, adopting
Section 5 inits current form would sgnificantly ameliorate the problem of identifying, locating, and
punishing carriers that violate the Commission’s anti-damming procedures.

The Commission agreesin sgnificant part with the Attorney Generd’ s recommendation to adopt
proposed Section 5. Asinitidly noted in the April 23 order, attempts to apply the Commisson’s anti-
damming proceduresin Cases Nos. U-11917 through U-11929 were significantly hindered by the
inability to “locate an agent to accept service of the customers complaints or to accept receipt of the
Commission’s show cause orders.” April 23 order, p. 25. Moreover, even where the Commission or
the customers successfully identified service providers that were acting improperly, it was subsequently
determined that some of those providers had dready declared bankruptcy or had otherwise ceased
operations. The Commission finds that, because it would help overcome these and other problems, the
registration system set forth in proposed Section 5 should be added to the Commission’ s existing anti-
damming procedures.

Nevertheless, the Commission finds that it should adopt severd of the changes recommended by the
parties. For example, the Commission agrees with Qwest and the TRA that the revocation or suspension
of acarrier’ sauthority should be undertaken only after completion of a contested case proceeding. It
therefore concludes that the phrase “ After notice and opportunity to respond” should be stricken and
replaced with “Following a contested case proceeding” at the start of Section 5(d).

Next, the Commission agrees with Qwest and the TRA that approving use of the phrase “an

unreasonably large number of violations’ in proposed Section 5(d)(4) would needlesdy inject ambiguity
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into these anti-damming procedures. Nevertheess, the Commission finds that smply sdecting some
number to serve as the threshold for a carrier’ s potentia loss of its operating authority could prove
counterproductive. Specificdly, it could be viewed as establishing a safe harbor for dammers within
which they could mistreat customers, harm competitors, and ignore the Commission’ s directives while
risking only the imposition of fines. The Commission therefore concludes that Section 5(d)(4) should be
revised to indicate that it gppliesto “any violations of these procedures, Section 505 of the Act, or
Commission ordersissued under Section 505 of the Act.” This new language should make clear to all
carriers that the Commission has discretion to revoke or suspend a carrier’ s operating authority, or do
nether, following a contested case involving any such violation.

The Commission goes on to find that it should adopt MCl WorldCom’ s recommendation to require
sarvice providers to update their registrations annualy and to notify the Commission, within 30 days, if
they ather file for bankruptcy or terminate their operations. This should help ensure that the list of
registered service providers, which the Commisson envisons the Staff posting on the Internet for easy
examination by customers and competing carriers dike, remains as accurate as possble. Nevertheless,
the Commission concludes that it should rgect MCl WorldCom' s suggestion to narrow the scope of the
information required under Section 5(b). Instead, the Commission finds that the information required
under this registration process should be expanded to include alist of each carrier’ sd/b/a's, aswell as all
names under which the carrier billsits customers or offers service.

Findly, the Commisson agrees with GTE that it is the cusomer, and not the LEC, that will actualy

designate who that customer’ s presubscribed carrier or carriers will be. All the LEC will be called upon
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to do is record the customer’s choice.* In recognition of this fact, the Commission finds that it should

subgtitute the word “record” for “designate’ in Section 5(e) of its anti-damming procedures.

Joint and Severd Liability

Two portions of the proposed anti-damming procedures at issue in this proceeding concern the
imposition of joint and severd liability. Thefirdt, sat forth in Section 6(c) of the proposed procedures,
dates that any carrier that serves as a billing agent, provides bill collection services to another service
provider, or buys the accounts receivable of another provider will be jointly and severaly liable for any
unauthorized service thet is performed by the underlying service provider and that serves as the basis for
at least aportion of the bill or bills that the provider seeksto collect. The second, found in proposed
Section 7, gates that any facilities-based 1XC that knowingly permits switchlessresdlersto useits CIC
will bejointly and severdly liable for any damming committed by those switchlessresdllers.

Virtualy every party to this case opposes adopting Sections 6(c) and 7. For example, AT&T, the
TRA, and GTE contend that these proposed sections would impose aform of imputed or derivative
ligbility upon potentidly innocent parties that bears no rationa connection or relationship to the wrong that
may have occurred. Asaresult, they continue, the proposed joint and severd liability provisons would

violate both procedura and substantive due process. In addition, Ameritech Michigan and TAM contend

“The Commission further notes that where the customer elects to change its long distance
service from afacilities-based IXC to a switchless resdller that uses that IXC' sfacilities, or from one
switchless resdler to another, the LEC might never be notified of the change. 1n those cases, where the
LEC isnot cdled upon to record the change in the customer’ s long distance carrier, no duty would
arise under Section 5(€). In contrast, whenever the LEC is made aware of arequest to change a
customer’ s presubscribed carrier, Section 5(e) imposes aduty on that LEC to ensure that the new
carrier possesses an gpproved registration.
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that implementing Section 6(c) may reduce competition in the telecommunications industry by inducing
billing agents to limit the number of carriers to which they provide billing services

AT&T and the TRA, aswell as MCI WorldCom, Sprint, and Qwest, go on to assert that imposing
joint and severd liability under Section 7 may force facilities-based carriersto refrain from doing business
with any switchless resdllers until those resdllers each obtain their own CICs. According to these parties,
adopting that proposed provison would create a barrier to entry by imposing unreasonable costs on those
resdllers and would quickly deplete the number of available four-digit CICs. Moreover, they note that the
FCC is conducting an ongoing investigation into whether these problems can be resolved by revisng the
exiging CIC assgnment system or by having each state establish an independent third-party administrator
to handle dl PIC and LEC change requests.

For all of these reasons, the parties recommend that the Commission reject proposed Sections 6(c)
and 7, and suggest that no further action be taken in this regard until after either the FCC rules on the
issue or the Commission establishes an independent third-party administrator.

The Commisson finds these arguments persuasive, in part. Specificdly, it finds that in some Stuations
imposing joint and severd liability on acarrier for the improper actions of an unaffiliated service provider
may result in unfair or unintended consequences. It therefore agrees with these parties that neither Section
6(c) nor Section 7 should be added to the Commission’s existing anti-damming procedures, at least in
their currently proposed form.

Nevertheless, the Commission remains convinced that each telecommunications service provider
should take dl reasonable steps to ensure that its actions do not encourage damming. Likewise, the

Commission finds that each provider should be held fully accountable for its own actions and should not
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derive any benefit from damming. The smplest, most equitable way to accomplish this may be to include,
as Section 6(f) of Commission’s revised anti-damming procedures, a provison stating thet:

No telecommunications service provider shdl attempt to collect from an end-use

customer any charges arising from unauthorized service. In addition, no such provider

shal impose or attempt to collect from an end-use customer any fees for switching that

customer to the unauthorized service provider or for subsequently switching the customer

back to its authorized provider.
Because none of the parties have had an opportunity to review and comment upon this proposed
provison, the Commission finds that an expedited process should be established for gathering and
evauaing the parties statements of posdition. Thus, the Commission concludes that dl interested parties

should file comments and reply comments regarding this proposed language by October 12 and 26,

1999, respectively.

Bills, Billing Agents, and Billing Sarvices

In addition to the above-mentioned provision concerning joint and severd liability, Section 6 of the
proposed anti-damming procedures would impose two other requirements. First, proposed Section 6(a)
datesthat dl customer bills issued by a telecommunications service provider mugt satisfy the FCC' s truth-
in-billing and bill format requirements. Specificaly, that section would require that dl such bills

(1) beorganized in away that highlights any new charges or changesto the customer’s
savice,

(2) contain full and non-mideading descriptions of al charges imposed;

(3) provide clear identification of each of the customer’s service providers, and

(4) contain aclear and conspicuous disclosure of dl information that a customer may

need to make inquiries about, or to file complaints regarding, his or her charges and
telecommunications sarvice.

April 23 order, Exhibit A, p. 13. Second, proposed Section 6(b) would prohibit telecommunications

sarvice providers from serving as billing agents or providing bill collection servicesfor any carrier that
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does not possess an approved registration pursuant to the requirements of proposed Section 5. Severd
parties oppose adopting these two requirements.

For example, Ameritech Michigan and AT& T argue that proposed Section 6(a) conflicts with the
Commission’s god, stated in the April 23 order, of closely adhering to “al FCC rules regarding the
organization and wording of customer bills” April 23 order, p. 21. These parties note that following the
Commission’s development and disclosure of proposed Section 6(a) as part of the April 23 order, the
FCC issued revised billing stlandards that are materidly different than those proposed by the Commission.
They further note that athough the FCC'srulesrequire billsto highlight “new providers” the Commis-

son's proposed procedures would require bills to identify “new charges or changesin service”

Ameritech Michigan’s comments, p. 3; emphasisin origind. Moreover, Ameritech Michigan and AT&T
assart, the FCC specifically consgdered each of these options before concluding that “highlighting those
sarvice providersthat did not charge for service on the previous hill isthe better choice” 1d., p. 5, citing
In the Matter of Truth-in-Billing and Billing Format, CC Docket No. 98-170, a Paragraph 35. These
parties therefore contend that the Commission should rgect the language in Section 6(a) of its proposed
anti-damming procedures and replace it with provisons consstent with those adopted by the FCC and
set forth at 47 CFR 8 64.2001.

Asfor proposed Section 6(b), GTE notes that LECs and other large carriers frequently provide
billing services to clearinghouses that submit billing records on behdf of hundreds of smdl service provid-
es. Thus, GTE assarts, these carriers have no reasonable way of determining whether each underlying
service provider possesses the required regidiration. It therefore argues that the Commission should either

reglect proposed Section 6(b) in its entirety or modify that provision to permit these carriers “to accept a
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certification from the clearinghouse that the clearinghouse will submit charges only on behaf of properly
registered telecommunications service providers” GTE's comments, p. 3.

The Commission agrees with the arguments presented by Ameritech Michigan and AT& T, and finds
that it should replace the wording set forth in proposed Section 6() with language like that adopted by
the FCC and st forth at 47 CFR 8 64.2001. Thisis necessary to achieve the Commission’s previoudy
gated god of adhering, as closely as possble, to the FCC' s rules regarding the organization and wording
of customer hills.

Nevertheless, the Commission does not find persuasive GTE' s argumentsin favor of rgecting or
revisng proposed Section 6(b). The Commisson haslittle, if any, regulatory control over the billing
service clearinghouses with which GTE and other carriers contract. As aresult, dlowing these carriersto
shift their potentid ligbility to those clearinghouses would greeatly undermine the effectiveness of the
Commission’s anti-damming procedures. Moreover, these carriers are not without some means of
shidding themselves from the improper activities of ether the clearinghouses they serve or the underlying
service providers whose billing information is passed dong by those clearinghouses. Specificdly, the
carriers are free to include hold harmless clauses in their contracts with clearinghouses and to establish
whatever set of andards they fed dearinghouses should meet before decting to do business with them.
The Commission therefore concludes that it should adopt the language in proposed Section 6(b) without
modification and that it should smply redesignate this provision as Section 6(€) in order to accommodate

incluson of the FCC' s rules regarding the organization and wording of customer hills.

Subscriber Natification of a Changein Service Providers
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Proposed Section 8 requires an executing carrier to notify the customer of any changein the
customer’ s service provider within ten days after the change takes effect. This provison further dates that
the notice shdl (1) indicate the type of service that was changed, (2) supply the effective date of the
change, (3) identify the company that is on record as previoudy providing that service, and (4) provide
the identity (including the address and phone number) of the company to whom the customer’s service
has been switched. It dso requires the executing carrier to preserve, for at least two years, records
showing the date upon which each notice was issued.

Some IXCs, correctly anticipating that each of them could fdl within the definition of “executing
carier” in gtuations where a customer is switched to aresdller that provides service through the use of the
IXC's CIC,® object to this proposed provision. For example, AT& T and MCI WorldCom contend that
in order to provide the notice required by Section 8, they would have to obtain “highly proprietary
information” from each reseller, such as the name and address of every customer that agrees to take
sarvicefrom theresdler. AT& T scomments, p. 23. According to these IXCs, “it isunlikely that
resdllers would willingly turn over thisinformation.” 1d. They therefore argue that the Commission should
elther exempt 1XCs from the notification requirements of proposed Section 8 or rgject this provision in its
entirety (and rely solely on the truth-in-billing and hill format provisions as ameans of informing cusomers

of any changesin their service providers). Barring this, MCl WorldCom asserts that the Commission

>Section 2.1(c)(2) of the Commission’s anti-samming procedures defines an executing carrier
as “any telecommunications service provider that puts into effect a request that a subscriber’s
telecommunications carrier be changed.” April 23 order, Exhibit A, p. 4; emphasis added. Thus,
whenever afacilities-based carrier becomes aware of, and takes any action whatsoever to effectuate, a
change request for an end-use customer receiving service over any portion of that carrier’s system, the
carrier would be required to provide notice pursuant to Section 8. For example, thiswould include
gtuations in which the facilities-based carrier (whether an LEC or an IXC) merely reconfiguresiits
system to accrue hilling data for aresdller that plans to begin serving the customer in question.
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should at least revise Section 8 to give carriers one hilling cycle, instead of only 10 days, to provide the
requisite notice.

Severd LECs, such as TAM, GTE, and Ameritech Michigan, also object to proposed Section 8.
These parties begin by asserting that athough LECs would receive no benefit for executing the underlying
change orders, Section 8 would impase an onerous reporting requirement on them. They further contend
that any duty to directly notify customers of changes in their respective service providers should be
imposed solely on the carrier submitting the change order. According to these parties, thisis because the
submitting carrier will regp the benefit of the change (by being dlowed to serve the customer) and
possesses dl information necessary to provide the notice (such as the customer’ s name and address).
Finally, they argue that due to the FCC' s new hilling standards and the 30-day absol ution period
established by the FCC's December 17 order, “the customer is fully protected and the Section 8 notice is
of no practical or even incrementa vaue.” Ameritech Michigan's comments, p. 14. These LECs
therefore claim that the Commission should ether rgject proposed Section 8 or, at a minimum, impose its
requirements solely on submitting carriers.

In contrast, the Attorney General contends that proposed Section 8 is necessary to protect
customers and should be adopted in its current form. Because an LEC is generdly responsible for
executing PIC change requests, she assarts, it isin the best position to know when an end user’s
telecommunications service provider has been changed. The Attorney Generd goes on to argue that
because LECs usudly impose a charge on their end-use customers for executing PIC change requests, it

makes sense for the LECs to provide this naotification.
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The Commission agrees with the Attorney Generd and finds that Section 8 should be included as
part of its anti-damming procedures. As recognized by the passage of Acts 259 and 260, damming has
become a massive problem and dl available steps should be taken to eradicate it. Thus, to avoid
dtuationsin which a customer goes months before discovering that its service has been dammed, the
Commission concludes that the notification requirement set forth in proposed Section 8 providesa
reasonable and necessary adjunct to the truth-in-billing and bill format requirements adopted earlier in this
order.

In reaching this conclusion, the Commission finds unpersuasive many of the arguments offered in
opposition to Section 8. Firgt, the LECs are incorrect in asserting that they receive no benefit from
executing change orders. As dluded to by the Attorney Generd, Ameritech Michigan assesses an end-
use customer $5.00 each time it executes a change order involving the customer’ stoll services. Other
LECs likewise impose FCC-gpproved fees for making these changes. Second, claimsto the effect that
the FCC' s 30-day absolution period obviates the need for Section 8 overlook an important fact.
Specificaly, they fail to note that the U.S. Court of Apped's has stayed the portion of the FCC's

December 17 order that gave rise to the 30-day absolution period. See, MCl WorldComv FCC,

USAppDC __ (Docket No. 99-1125, May 18, 1999). Third, notwithstanding several parties
assumptions to the contrary, giving a carrier until the end of the billing cycle to notify the customer of a
change in its service provider or providers could significantly reduce the effectiveness of the notice. This
is because the notice could end up buried deep within amultipage bill or obscured by the inclusion of

marketing literature within the same envelope as the bill and notice. In addition, granting the requested
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extension could delay the customer’ srecelpt of notification for up to three weeks, during which time an
unauthorized carrier could continue providing service to the unsuspecting customer.

Nevertheess, the Commisson goes on to find that two revisions should be made to proposed
Section 8. Thefirst would be to extend al notification and record retention requirements to the submitting
carier, rather than imposing them solely on the executing carrier. Thisis due to the fact that in some
Stuations (such as where the customer’ s service is changed from one switchless resdller to another), the
facilities-based LEC or IXC may be unaware of the change and thus unable to provide the notice
envisioned under proposed Section 8.6 By imposing these requirements on submitting carriers and
executing carriers dike, the Commission can better ensure that end-use customers are quickly apprised of
every change in thelr desgnated service providers. The second revison smply entails renumbering this
section as Section 7. Thisisin recognition of the Commission’s earlier decison to reect the proposed
provisons concerning an IXC'sliability for the actions of certain resdlers,

The Commisson therefore concludes that, as modified above, the proposed subscriber notification

provison should be included as apart of its anti-damming procedures.

L EC Protection Implementation Deadline

Pursuant to the July 28 order, August 17, 1999 was established as the date by which each of
Michigan’s LECs should begin offering PIC and LEC protection to al customers who request it. As

noted earlier, Ameritech Michigan seeks to change that deadline as it pertains to the provision of LEC

®As pointed out in the preceding footnote, these natification reguirements arise only when the
carrier (1) becomes aware of the change request and (2) takes some action to effectuate that request.
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protection.” Specificdly, Ameritech Michigan requests that the Commission grant dl LECs until April
2000 to develop and implement their respective LEC protection programs.

In support of this request, Ameritech Michigan notes that unlike PIC protection (which several LECs
have offered during the past few years), none of the affected carriers has ever established a program for
the provison of LEC protection. It further contends that designing, developing, and implementing an LEC
protection program for use on its system will take gpproximately 2,600 sequenced man-hours, and that
updating itsloca competition ordering interfaces will require an additiona 400 hours. Moreover, it
assarts, only alimited number of its employees are qudified to perform these tasks. Findly, Ameritech
Michigan clams that to avoid potential computer disruptions due to the year 2000 (Y 2K) problem, it has
established a company-wide moratorium on changes to its computer programs. It therefore argues that
instead of the 20 days provided under the July 28 order, LECs should have been given between 7 and 10
months to implement LEC protection.

The only response to Ameritech Michigan’s motion comes from MCI WorldCom and states that this
IXC *has no objection to the relief requested.” MCI WorldCom's response, p. 3. Rather, MCI
WorldCom clams that steps taken by Ameritech Michigan over the past severd yearshaveled to a
gtuation in which no effective competition exists with regard to local exchange service. Asaresult, MCl
WorldCom recommends expanding on Ameritech Michigan's proposal and abolishing the Commisson’s

LEC protection requirement in its entirety.

"Ameritech Michigan specificaly sates that it does not seek to modify the implementation
schedule for PIC protection. See, Ameritech Michigan’s motion for relief from judgement, p. 3, n. 3.

Page 20
U-11900



The Commission finds most of Ameritech Michigan's arguments persuasive® and concludes that its
motion should be granted. Due to the time and effort needed to establish an LEC protection program,
extending the deadline until April 3, 2000 is reasonable.

In reaching this conclusion, the Commisson rgects MCl WorldCom' s recommendation to abolish
the LEC protection requirement in its entirety. Although it is true that incumbent LECs like Ameritech
Michigan and GTE continue to control an exceedingly large segment of the market for basic locd
exchange service, areas exist in which one or more competitors are actively providing this service. More-
over, alarge number of companies have recently obtained licenses to compete with the incumbent carriers
in other locations. The Commisson therefore remains convinced that access to LEC protection programs

is essentid to protect end-use customers from damming.

The Commisson FINDS that:

a. Jurigdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.;
MSA 22.1469(101) et seg.; the Communications Act of 1934, as amended by the Telecommunications
Act of 1996, 47 USC 151 et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; MSA 3.560(101)

et seq.; and the Commission's Rules of Practice and Procedure, as amended, 1992 AACS, R 460.17101

et seq.

8The only exception is Ameritech Michigan’s contention that concerns about the Y 2K problem
somehow redtrict its ability to make the programming changes necessary to implement LEC protection.
This dam seems to conflict with Ameritech Michigan's public statements to the effect that recent
changesto its computer system have rendered its systems completely Y 2K compatible.
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b. Proposed Sections 5, 6(a)-(b), and 8 of the Commission’s revised anti-damming procedures, as
amended by this order, should be adopted and added (on a renumbered basis) to the existing procedures
approved for use by the July 28 order.

C. Interested parties should file with the Commission, by October 12 and 26, 1999, respectively,
comments and reply comments regarding whether the proposed language set forth on page 12 of this
order and designated as Section 6(f) should be rg ected, revised, or incorporated into the Commission’s
anti-damming procedures.

d. Ameritech Michigan’s motion for reief from judgment should be granted and the deadline for

offering LEC protection should be extended to April 3, 2000.

THEREFORE, IT IS ORDERED that:

A. Theamended procedures for changing telecommunications service providers, attached as Exhibit
A to thisorder and designed to ensure that end-use customers are not switched to other service providers
without their authorization, are gpproved and shal remain in effect until further order of this Commission.

B. Interested parties shdl file with the Commission, by October 12 and 26, 1999, respectively,
comments and reply comments regarding whether the proposed language set forth on page 12 of this
order and designated as Section 6(f) should be rejected, revised, or incorporated into the Commission’s
anti-damming procedures.

C. Ameritech Michigan's August 17, 1999 mation for rdlief from judgment is granted and the

deadline for offering local exchange carrier protection is extended to April 3, 2000.

The Commission reserves jurisdiction and may issue further orders as necessary.
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Any party desiring to gpped this order must do so in the appropriate court within 30 days after
issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.
MICHIGAN PUBLIC SERVICE COMMISSION

/9 John G. Strand
Chairman

(SEAL)

/s David A. Svanda
Commissioner

/9 Robert B. Nelson
Commissioner

By its action of September 28, 1999.

/9 Dorothy Wideman
Its Executive Secretary
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Any party desiring to gpped this order must do so in the appropriate court within 30 days after
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MICHIGAN PUBLIC SERVICE COMMISSION

Chairman

Commissioner

Commissioner
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In the matter, on the Commission’s own motion,

to consider revisions to the procedures designed to
prohibit switching an end user of atdecommunica
tions provider to another provider without the
authorization of the end user.

Case No. U-11900

N N N N N NS

Suggested Minute:

“Adopt and issue order dated September 28, 1999 approving revisions to the
Commission’ s anti-damming procedures, granting Ameritech Michigan’s maotion
for relief from judgment, and setting a schedule to receive additiond comments,
as st forth in the order.”



