5] BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Merger of SBC)

Comruni cations, Inc. and Anmeritech ) Case No. TM 99-76

Cor poration. )




REPORT AND ORDER

| ssue Date: October 8, 1998

Effective Date: October 20, 1998
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Merger of SBC)

Comruni cations, Inc. and Anmeritech ) Case No. TM 99-76

Cor poration. )

APPEARANCES




Paul G Lane, General Attorney-Mssouri, and Anthony K. Conroy, Attorney at
Law, One Bell Center, Room 3520, St. Louis, Mssouri 63101, for Southwestern
Bel | Tel ephone Conpany.

David L. Wodsmall and Rachel Lipman, Attorneys at Law, 8140 Ward Par kway, 5E,
Kansas City, Mssouri 64114, for Sprint Comrunications Conpany L.P.

Mary Ann Young, Attorney at Law, WIlliam D. Steinnmeier, P.C., P.O Box 104595,
Jefferson City, Mssouri 65110, for MLeodUSA Tel ecommuni cations Services, Inc.
and Tel ecommuni cati ons Resel |l ers Associ ati on.

M chael F. Dandino, Senior Public Counsel, P.O Box 7800, Jefferson Cty,
M ssouri 65102, for O fice of the Public Counsel and the Public.

Dan K. Joyce, GCeneral Counsel, and Cynthia R Bryant, Assistant General
Counsel, P.O Box 360, Jefferson Cty, Mssouri 65102, for Staff of the
M ssouri Public Service Conmm ssion.

REGULATORY LAW JUDGE: LewisR. Mills

REPORT AND ORDER

Procedural History

This case was opened to receive a Mtion to Open a Docket, to Establish a
Procedural Schedule, and to Hold a Hearing filed by the Ofice of the Public
Counsel (Public Counsel) on August 21, 1998. In that notion, Public Counsel
requested that the Comm ssion open a docket to consider the proposed nerger of
SBC Communications, Inc. (SBC), SBC Delaware, 1Inc. (SBC Delaware), and
Aneritech Corporation (Aneritech). Pursuant to the nerger agreenent, SBC
Del aware, a wholly-owned subsidiary of SBC, wll nerge into Aneritech wth
Areritech being the surviving entity. After the nerger is effected, both
Ameritech and Southwestern Bell Tel ephone Conpany (SWBT) wll be first-tier
subsidiaries of SBC Public Counsel noted that SWBT is the largest |[ocal
exchange conpany in Mssouri, and asserted that Ameritech is certificated in
M ssouri as a conpetitive |ocal exchange conpany. Public Counsel asserted that
it is in the public interest for the Commssion to give the proposed nerger
close scrutiny to assure that it provides positive benefits directly to
consuners and t hat it pr onot es conpetition in M ssouri =s | ocal
t el ecomuni cations market. Public Counsel believed that the Comm ssion has
jurisdiction pursuant to Sections 386.250(2), 386.320, and 392. 300.

On August 31, SWBT filed a response opposing Public Counsel:=s notion. SWBT
asserted that the nerger will have no inpact on its operations or the services
it provides in Mssouri, and that the Conm ssion does not have jurisdiction to
review the nerger. In essence, SWBT:s argunent was that since the nerger wll
have no effect on SWBT=s plant or the services it offers in Mssouri, that the




statutes cited by Public Counsel do not confer jurisdiction. Al so on August 31,
Staff filed a response to Public Counsel:s notion. Staff stated that the
Comm ssion has not asserted jurisdiction over nergers of non-regul ated parent
conpanies when there were no changes to the operations of the regulated
conpany, such as is the case wth this nerger. Staff asserted that the
Comm ssion should follow this practice now, and decline to assert jurisdiction.
On Septenber 2, Public Counsel filed a pleading responding to the Staff and
SWBT. By order dated Septenber 8, the Comm ssion set for oral argunent the
guestions of jurisdiction and the content of its coments to the Federal
Communi cat i ons Conmmi ssi on (FCC).

On  Septenber 14, Sprint Comunications Conpany L.P. (Sprint) filed an
Application to Intervene and a Mdtion to Change Date of Oral Argunent, and on
Septenber 15, Sprint filed suggestions supporting Public Counsel:s position. On
Septenber 18, SWBT filed a pl eading opposing Sprint=s intervention. By order of
Septenber 23, the Conm ssion denied Sprint=s notion to change the date of oral
argunment and expressly reserved ruling on Sprint:zs intervention.

On Septenber 25, MLeodUSA Tel econmuni cations Services, Inc. (MLeod) filed an
Application to Intervene. On Septenber 29, Public Counsel filed additional
suggestions in support of its position. On Septenber 30, the Tel ecomruni cations
Resel l ers Association filed an Application to Participate w thout Intervention,
and coments generally supporting Public Counsel:s position.

Oral Argument

On Septenber 30, Public Counsel, Staff, and SWBT presented their argunents on
the questions of the Comm ssionzs jurisdiction and the content of its comments
to the FCC. Sprint and MLeod, although they had not been granted intervention,
were allowed to address the issue of the contents of the Comm ssion:s comments
to the FCC. The Tel ecommuni cations Resellers Association, although offered the
opportunity at oral argunent to address this issue, did not do so.

Public Counsel argued that 386.250 gives the Conm ssion jurisdiction over all
t el econmuni cati ons facilities, t el econmuni cati on servi ces, and
t el ecommuni cati ons conpani es. Public Counsel also argued that 386.320.1 gives
the Conmi ssion general supervision over all telephone corporations and
tel ephone lines and the manner in which their lines and property are owned
| eased, controlled or operated not only with respect to adequacy, security and
accommodation offered by those services, but also with respect to their
conpliance with all provisions of |aw, orders, decisions of the Comm ssion and
charter and franchise requirenments. Public Counsel noted that, pursuant to
386.610 and case l|law, Chapter 386 should be construed broadly with a view to
the public welfare, efficient facilities and substantial justice between
patrons and public utilities. Public Counsel argued that 392.185 sets out the
framewor k that should guide the Conm ssion:s consideration of its jurisdiction
and stated that nerging conpanies should not be able to structure the corporate
formof nergers in such a way to defeat the Comm ssion=s jurisdiction

Staff stated that 392.300 provides that a telecomunications conpany
certificated in Mssouri nmust first obtain Comm ssion approval prior to
entering into a nerger or consolidation. Staff stated that, based upon its
review of past Conm ssion cases and actions, the SBC/ Aneritech nmerger does not
fall within the Comm ssion=s jurisdiction. Staff reiterated its belief that the
FCC proceeding is the appropriate forumin which to exam ne the nerger.




SWBT argued generally that the sections of the statutes cited by Public Counse

do not apply to this proposed nerger. SWBT stated that 386.250 nakes no nention
of nmergers, and confers no jurisdiction on the Conmm ssion over nergers. SVBT
also clained that Ameritech, SBC Communications, and SBC Delaware are not
covered by this section, as none are teleconmunications conpanies operating in
this state or certificated by this Comm ssion.

SWBT made the sane argunents about 386.320, pointing out that this section
gi ves the Conm ssion general supervisory powers, and power to inspect property,
books, and records of corporations subject to the Conm ssion=s jurisdiction.

SWBT then discussed 393.200, which it clained gives the Commi ssion explicit
authority over nergers and thus controls and overrides any general authority
given by the other two statutory sections. SWBT argued that this section also
does not apply to the SBC/ Aneritech nmerger. SWBT noted that the nerger does not

involve the sale, assignnent, |ease or transfer of franchises, facilities or
systens of M ssouri-regulated telecommunication conpanies, nor a nerger or
consolidation, direct or indirect, of the lines, systens or franchises of

M ssouri-regul ated tel ecomuni cati on conpani es.

SWBT also pointed, as did Staff, to the Comm ssion:s consistent treatnent of
mergers of this type, particularly the Comm ssion=s decision in Case No. TM 96-
268. SWBT argued that the Comm ssion:s past treatnent was appropriate, and
shoul d be followed in this nerger.

SWBT argued that the decisions made with respect to this and simlar nergers by
regul atory comm ssions in other states should not control this Comm ssion:s
determ nation of whether it has jurisdiction, and that Public Counsel:=s citation
of those decisions should not be relied upon. SWBT asserted that the statutes
defining the jurisdiction over nergers of those other comm ssions are not
identical to Mssouri-s.

Discussion

The Commi ssion has reviewed the argunents of the parties, the Mssouri statutes
cited by parties, and the structure of the proposed nerger. The Comm ssion
determnes that there is nothing in the statutes that confers jurisdiction to
exam ne a nmerger of two non-regul ated parent corporations even though they may
own M ssouri-regulated telecommunications conpanies. The Comm ssionss past
approach to nergers of this type has been the proper one, and will be followed
here. Since the Comm ssion has no jurisdiction over this nerger, it will close
this case. The applications to intervene, and the application to participate
W thout intervention will be deni ed.

The Comm ssion will not address, in this order, the suggestions presented at
the oral argunment about the Comm ssion:s coments to the FCC. The Conm ssion
appreciates the remarks of those entities that addressed this topic, and wll
bear them in mnd as it deliberates what coments, if any, it should nake to
t he FCC concerning this nerger.

IT ISTHEREFORE ORDERED:

1. That the Mdtion to OQpen a Docket, to Establish a Procedural Schedule, and to
Hold a Hearing filed by the Ofice of the Public Counsel on August 21, 1998 is
deni ed.




2. That the applications to intervene of Sprint Communications Conpany L.P. and
McLeodUSA Tel ecomruni cations Services, Inc. are deni ed.

3. That the applications to participate wthout intervention of the
Tel ecommuni cati ons Resellers Association is denied.

4. That this order shall becone effective on October 20, 1998.
5. That this case may be cl osed on Cctober 21, 1998.

BY THE COMMISSION

DaleHardy Roberts

Secretary/Chief Regulatory Law Judge

(SEAL)

Lunpe, Ch., Crunpton, Murray and Drainer, CC., concur.

Schenenauer, C., absent.

Dated at Jefferson City, Mssouri,

on this 8th day of COctober, 1998.




