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REPORT AND ORDER

Procedural History
On June 5, 1997, Southwestern Bell Tel ephone Conpany
(SWBT) filed proposed tariff revisions to its P.S. C M.-No. 40,
Wreless Carrier Interconnection Service Tariff. The tariff revision
bears an effective date of July 7, which was originally extended by
SWBT to July 21, and then was subsequently extended again to July 24.
The M d-Mssouri Goup of Local Exchange Conpanies (Md-MO G oup)’
and the Small Tel ephone Conpany Group (STCGO® filed applications to
intervene on June 27 and July 1 respectively, and requested
suspensi on of the proposed tariff revisions.

SWBT explained in its cover letter that its filing

=or purposes of this proceeding, the Md-MO Goup is conprised of the follow
mpanies: Alma Tel ephone Conmpany, Chariton Valley Tel ephone Corporation, Choct
ephone Conpany, M d-Mssouri Tel ephone Conpany, Mdern Tel econmunications Conpal
an Dial, Inc., Northeast M ssouri Rural Tel ephone Conpany, and Peace Valley Tel ephc

rpany.

For purposes of this proceeding, the STCG is conprised of the follow
rpani es:  BPS Tel ephone Conpany, Bourbeuse Tel ephone Conmpany, Cass County Tel ephe
mpany, Citizens Tel ephone Conmpany of Hi gginsville, Mssouri, Inc., Craw Kan Tel ephc
perative, Inc., Ellington Telephone Conpany, Farber Telephone Conpany, Fideli
ephone Conmpany, Goodman Tel ephone Conpany, Inc., G anby Tel ephone Conmpany, G and Ri\
ual Tel ephone Corporation, Geen Hills Tel ephone Corporation, Holway Tel ephone Conpar
m Tel ephone Conpany, KLM Tel ephone Conpany, Kingdom Telephone Conpany, Lathi
ephone Conpany, Le-Ru Tel ephone Conpany, Mark Twain Rural Tel ephone Conpany, MDone
inty Tel ephone Conpany, MIller Telephone Conpany, New Florence Tel ephone Conpal
v London Tel ephone Conpany, O chard Farm Tel ephone Conpany, Ozark Tel ephone Conpal
'k Port Tel ephone Conmpany, Seneca Tel ephone Conmpany, Steelville Tel epht
hange, Inc., and Stoutl and Tel ephone Conpany (the Small Tel ephone Conpany G oup).
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included tariff changes associated with wireless carrier-originated
calls which transit SWBT s network and term nate in the network of an
Q her Tel econmuni cations Carrier. ° SWBT also maintained that the
tariff filing was intended to conform with the Mssouri Public
Service Conmission s (Conmissions) decision in Case No. TC 96-112,
which involved a conplaint filed against SWBT by United Tel ephone
Conmpany of M ssouri d/b/a Sprint (United).

In its application to intervene, the Md-MO G oup
contended that the Conmmi ssion had determined in Case No. TC 96-112
that the appropriate conpensation nechanism between SWBT and
third-party LECs was the existing LEC access rate, and clained that
SWBT s tariff filing was therefore inconsistent with the Conm ssion s
Report and Order. The Md-MO Goup also conplained that SWBT s
tariff would require third-party LECs to negotiate separate
agreenents with a nyriad of «cellular carriers, which would be
adm ni stratively inefficient. In addition, the Md-MO G oup noted
that third-party LECs have no ability to block the term nation of
cellular traffic in their exchanges, and pointed out that there is
little or no incentive for cellular carriers or SWBT to block this
traffic.

The focus of the STCG was slightly different. In its
application to intervene, the STCG expressed concern that if the

proposed tariff revision was honored by wi reless carrier custoners,

or consistency, the Commssion will refer to these other tel ecomrunications carriers
rd-party l|ocal exchange conpanies (LECs). VWiile this phrase is narrower than oth
econmmuni cations carriers, it does adequately refer to the nenber conpanies of t

[-MO Group and STCG



the areas where wireless calls could be term nated would be severely
restricted, since agreenents wth third-party LECs could not be
conpleted in the tinme available. The STCG al so stressed that the
ability of third-party LECs to neasure and bill wreless traffic
terminating in their exchanges needed to be addressed before the
third-party LECs could enter into interconnection agreenments wth
Wi reless carriers.

On July 7, the Staff of the Commission (Staff) and SWBT
filed responses to the requests to suspend the tariff. Staff stated
that it was not prepared as of the tinme of its response to either
support or oppose the requests to suspend. SWBT responded to several
of the contentions contained in the applications to intervene, and
specifically stated that it had no intention or desire to disrupt the
present flow of wireless calls. As a result of discussions with the
Staff, on July 9 SWBT filed two substitute sheets intended to repl ace
the sheets originally filed on June 5.

On July 11, the Md-MO Goup filed a reply to SWBT s
opposition to the applications to intervene. The Md-MO G oup
asserted that SWBT should not be allowed to acconplish a conplete
change in customer relationships through minor tariff |anguage
revi sions when the service SWBT is offering to cellular carriers --
LATA-wide termination -- remains unchanged. The Md-MO G oup
stressed that SWBT is not refusing to terminate wireless traffic
until wireless carriers have contracts with third-party LECs. The
Md-MO Goup further stated that SWBT has not provided its nenber

conpanies with the nanmes and adresses of cellular carriers using



SWBT s services, and reiterated that third-party LECs have no way to
identify or block wireless traffic.

On July 15, sStaff filed a nmenorandum containing its
reconmendat i on. Staff responded to the concerns raised in the
applications to intervene, and ultimtely recommended approval of the
tariff as anmended by the substitute sheets. Specifically, Staff
mai ntai ned that third-party LECs have a duty to negotiate reciprocal
conpensation agreenents wth wreless carriers, pursuant to the
Federal Conmunications Commission s (FCC s) Interconnection Order in
CC Docket No. 96-325. Staff also stated that it believed the
blocking of wreless traffic is against the public interest and
shoul d not be contenpl at ed. In addition, Staff noted the concern
that agreenents could not be conpleted before the tariff would go
into effect. Recognizing this, Staff requested that SWBT revise its
tariff |anguage, and SWBT provided that substitute sheet on July 9.
The new |anguage provided that wreless carriers nust establish
agreenents with third-party LECs, but did not require that the
agreenents be in place before wireless carriers could send calls to
SWBT which would termnate in the exchanges of third-party LEGCs.
Further, Staff alluded to the inability of third-party carriers to
bill and track wireless traffic termnating in their exchanges, and
i ndi cated that SWBT was planning to nake available to all third-party
LECs a nonthly report containing the information necessary to bill
the wireless carriers. Staff stated that according to SWBT, the
report would contain at a mninmum the identity of the originating

wireless carrier, the termnating office, and the m nutes-of-use



(MdUs) .

Staff also stated that it found part of SWBT s original
tariff |anguage unacceptable, and requested that the conpany revise
the proposed tariff sheets. Staff was first concerned that SWBT
would not carry wireless traffic destined for third-party LECs with
whom the wireless carriers had not reached agreenent, with the result
that on the effective date of the tariff filing, wireless calls which
transit SWBT s network would only be allowed to termnate in SWBT
exchanges. After assurances from SWBT that it did not intend to
block wreless traffic, Staff became concerned that if wreless
carriers sent traffic over SWBT s network to third-party LECs wi t hout
first having agreenents in place, the wireless carriers would be in
violation of the tariff the nonent it became effective. St af f
mai ntained that it would be against the public interest for the
Conmm ssion to approve tariff sheets which would automatically render
several parties in violation thereof. Staff ultimtely reconmended
that the Commi ssion approve SWBT s proposed tariff sheets as anended,
stressing that wi thout approval of this filing, there would be little
incentive for the wreless carriers to enter into reciproca
conpensati on agreenents. Wth approval of the proposed tariff
filing, Staff claimed that wireless carriers will have an incentive
to negotiate agreenents with third-party LECs, since in the absence
of an agreenent, they will have to indemify SWBT for charges the
third-party LECs inpose on SWBT.

On July 17, the STCG filed a response to Staff s

reconmendati on, contending that the anended | anguage contained in the



substitute sheets would not resolve the problem of wireless carriers
being in violation of the tariff on its effective date. The STCG
al so urged the Comm ssion to suspend the tariff in order to allow
sufficient tinme for the wireless carriers and third-party LECs to
negoti ate conpensation agreenents. Finally, the STCG noted that
Staff apparently contenplated that SWBT would continue to conpensate
third-party LECs for wireless traffic termnated on their networks,
but would be indemified by the wireless carriers for these charges.
However, the STCG asserted that the proposed tariff revisions do not
assure such an arrangenent. Instead, a situation could arise where
SWBT would refuse to pay the third-party LECs because the wreless
traffic was termnated in violation of SWBT s tariff.

The Conmmission issued its Oder Ganting Requests for
Intervention and Suspending Wreless Carrier Interconnection Tariff
on July 18. The Commi ssion expressed concern that wireless carriers
would be in violation of SWBT s tariff ab initio. In addition, the
Comm ssion found that it was unclear whether SWBT contenpl ated that
third-party LECs would bill SWBT or the wreless carriers for
termnation of wreless traffic, and whether SWBT could use this
tariff |anguage to avoid paying proper charges billed by third-party
LECs. The Conmi ssion suspended the tariff sheets filed by SWBT for a
period of 120 days, from July 24 to Novenber 21, and established a
procedural schedule and set a hearing date. A Protective Oder was
i ssued on August 12. An evidentiary hearing was comenced on
Cct ober 10. Because the Commission was unable to conclude the

hearing on COctober 10, it continued the hearing to the afternoon of



Cctober 15. As a result, the Comm ssion further suspended the tariff
for an additional period of 40 days from Novenber 21 to Decenber 31,
and nodified the procedural schedule. Sinultaneous initial and reply
briefs were thereafter filed by the various parties.

The Commission finds that it should further suspend the
tariff to allow for additional time in which the Commi ssion nay
consider its decision, and to allow an adequate anmount of tinme from
the issuance of its Report and Order to the effective date of that
order. The Conmmi ssion will thus further suspend the tariff, fromits
current effective date of Decenber 31, to January 6, 1998.

l filed Exhibi

Five late-filed exhibits were requested by the Commi ssion
during the course of the hearing. Al late-filed exhibits were
submtted on or before the filing deadline, with two exceptions.
SWBT filed a request for an extension of tinme to file the follow ng
late-filed exhibits: (1) the percentage of traffic being sent to the
M d- MO Group and the STCG nenbers fromthe wireless carriers SWBT has
i nterconnection agreenments wth; and (2) a determnation of the
technical feasibility to provide an ASCII version of the cellular
usage sunmary report, or to provide EVMR records for the wreless
calls at issue. The Conmi ssion granted SWBT a three-day extension,
from Novenber 10 to Novenber 13, and al so extended the deadline for
responses or objections to these late-filed exhibits, from
Novenmber 17 to Novenber 19.

The following late-filed exhibits were submtted to the

Conmi ssi on:



(1) Late-filed Exhibit Nos. 20 and 20HC (both public and
highly confidential versions), submtted by the Md-MO Goup, the
STCG, and SWBT: Traffic sent to small LECs by AT&T or Aneritech;

(2) Late-filed Exhibit Nos. 21 and 21HC (both public and
highly confidential versions), submtted by SWBT: Percentage of
traffic being sent to small LECs by wireless carriers;

(3) Late-filed Exhibit No. 22, submitted by the Md-MO
Group and STCG  Conmmuni cations received by small LECs from wirel ess
carriers,;

(4) Late-filed Exhibit No. 23, submitted by SWBT:
Correspondence from the seven wireless carriers with whom SWBT has
i nterconnection agreenents, re conpliance with requirenent that they
reach separate agreenents with small LECs; and

(5) Late-filed Exhibit No. 24, submitted by SWBT:
Feasibility and cost of providing Cellular Usage Summary Report
(CUSR)® in EMR format or ASCII format; feasibility and cost of
bl ocking wireless-originated traffic destined to termnate in the
exchange of a small LEC, and feasibility of applying Section 6 of
SWBT s Intrastate Access Services Tariff to small LECs for the
bl ocking of traffic fromwreless carriers.

No objections were filed to Late-filed Exhibit Nos. 20,

he Comm ssion notes that the index to Late-filed Exhibit Nos. 20 and 20HC i nadvert ent
licates that the material provided by SWBT refers to AT&T rather than Anmeritech, ¢
licates that the material provided by the Md-MO Goup refers to Aneritech rather tt
.

"he Commi ssion notes that at various places in the testinmony, this report has be
erred to as the Cellular Usage Sunmary Report, the Cellular Sunmary Usage Report, ¢
v Cellular Transiting Usage Sunmary Report.



20HC, 21, 21HC, and 22. The Commission wll therefore admt
Late-filed Exhibit Nos. 20, 20HC, 21, 21HC, and 22 into evidence.
However, on Novenber 17 and Novenber 19, the STCG filed an objection
to Late-filed Exhibit No. 23.° The STCG claimed that it had reason
to believe SWBT had not provided the Commission with a conplete
description of all contacts it nmade with the wireless carriers, and
that SWBT had provided wreless carriers with a draft letter
suggesting a bill-and-keep arrangenment with third-party LEGCs. The
STCG objected to SWBT s late-filed exhibit as being inconplete, and
requested that the Comm ssion order SWBT to provide a description of
the contacts it had made with wireless carriers, including copies of
any correspondence from SWBT to the wireless carriers, as well as
copi es of any |anguage suggested to be used by wireless carriers in
contacting third-party LEGCs.

SWBT filed a reply to the STCGs objection to Late-filed
Exhi bit No. 23 on Novenber 26. Initially SWBT stressed that the
Commi ssion had asked it to contact the seven wireless carriers with
which it had interconnection agreenents. SWBT al so expl ai ned that
sonme of the wireless carriers had asked it for a copy of what other
wireless carriers had done to start negotiations. SWBT then sent a
form letter based on the letters Sprint Spectrum PCS had previously
sent to various snmall LEGCs. It also attached to its reply the
affidavit of Kevin Chapman, along with copies of the fax transmttals

sent to the wireless carriers who had requested such information.

The pleading filed on Novenber 19 appears to be identical to the one

renber

17.
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The Conmmission finds that while reasonable mnds could differ
regardi ng the appropriateness of SWBT s actions given the potenti al
for the appearance of inpropriety, SWBT has violated no statute or
Commi ssion rule or order. The Conmission further finds that in
providing the affidavit of Kevin Chapnan, along with copies of the
mat erial which was sent to the wireless carriers, SWBT has responded
to the STCGs objection and essentially provided the relief
request ed. The Commission wll therefore overrule the STCGs

objection to Late-filed Exhibit No. 23 as noot.
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On Novenber 24 the STCG also filed a pleading objecting to
Late-filed Exhibit No. 24. The STCG objected on the basis that sone
of the information contained in this exhibit was prepared by soneone
who was not a witness in this proceeding, and that the material was
not subjected to cross-exam nation and is thus not conpetent and
substantial evidence. SWBT filed a reply on Decenber 4, noting that
the objection was filed five days out-of-tine, and that no witness is
ever subject to cross-exam nation concerning late-filed exhibits,
since such exhibits are submtted after the conclusion of a hearing.

SWBT al so indicated that the material contained in the exhibit was
provi ded through a conpany representative with personal know edge of
the information sought. The Commission finds that the STCGs
objection is untinely, and therefore the Commi ssion will not address
the merits of the objection. The Conmi ssion notes that the STCG has
given no reason for the untineliness of its objection, nor has it
sought leave to file its objection out-of-time. The Conmm ssion will
therefore overrule the objection to Late-filed Exhibit No. 24 as

untinely.

indi :
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The M ssouri Public Service Commission, having considered
all of the conpetent and substantial evidence upon the whole record,
makes the followi ng findings of fact. The positions and argunents of
all of the parties have been considered by the Commi ssion in naking
this decision. Failure to specifically address a piece of evidence,
position or argunent of any party does not indicate that the
Conmi ssion has failed to consider relevant evidence, but indicates
rather than the omtted nmaterial was not dispositive of this
deci si on.

The Commission has given a fairly lengthy exposition of
the procedural history in this case to nmake clear what concerns were
originally raised by the parties, the reasons for the Conm ssion s
decision to suspend the tariff, and to clarify that the tariff which
is presently before the Conmission is the tariff as amended by the
substitute sheets filed on July 9. The Conmi ssion also w shes to
enphasize that in the testinony and hearing, the parties have
addressed concerns regarding both the tariff |anguage at issue in
this case, and the |anguage contained in interconnection agreenents
SWBT has entered into with wreless carriers. In addition, a
distinction has not always been nade between agreenents for
i nt erconnection and agreenents for reciprocal conpensati on.

In reaching its ultimte findings of fact on the issues
raised by the parties, the Comm ssion finds as underlying facts the
fol | owi ng:

(A) Wreless traffic 1is being sent to SWBT for

termination in the exchanges of third-party LECs such as the nenber

13



conpani es of the STCG and M d- MO Group.

(B) The nenber conpanies of the STCG and the M d- MO G oup
currently do not have the technical capability to track wreless
traffic that termnates in their exchanges.

(© The nenber conpanies of the STCG and the M d- MO G oup
currently do not have the technical capability to block wreless
traffic that is destined to termnate in their exchanges.

(D SWBT is attenpting to al ter its Wi rel ess
i nterconnection tariff to clarify that it is offering wreless
carriers a transiting service rather than a term nation service for
wireless-originating calls that are destined to termnate in the
exchanges of third-party LEGCs.

(E) The traffic in question is the traffic of the

wireless carriers whose custoners initiate the calls, and not SWBT.
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(F) SWBT s facilities provide an indirect interconnection

between the wireless carriers and third-party LEGCs.
Issuel: Are the changes which SWBT proposes to make to its wireess interconnection

services tariff required by the Tdecommunications Act of 1996, Federal
Communications Commisson (FCC) Rules and Regulations or the Commisson s
Rules?

The M d-MO Goup and the STCG both in essence contend that
since SWBT has the direct physical interconnection with the wreless
carriers and with the third-party LECs, SWBT will remain in the
mddle as the third-party LECs custoner under the Conmm ssion s
hol ding in Case No. TC-96-112. Both groups al so essentially maintain
that the Conm ssion should not approve SWBT s tariff because it is
inconsistent with federal |aw They claim that since the FCC has
held that wireless carriers are not LECs for purposes of Section 251
and 252 of the Tel econmunications Act of 1996 (the Act), wreless
carriers are not required to negotiate with third-party LECs if they
choose not to, and neither SWBT through its proposed tariff nor the
Conmi ssion through its approval of the tariff can force the wreless
carriers to negotiate interconnection or reciprocal conpensation
agr eenment s.

The O fice of the Public Counsel (OPC) did not take a
position on this issue.

The Commi ssion finds that the tariff changes proposed by
SWBT are neither required nor prohibited by the Act, by the FCC, or
by the Commission. Initially the Conm ssion notes that it is unaware
of any Conmission rule which would require the proposed tariff

changes. These changes are not, as originally contended by SWBT, a
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conpliance filing, since the Conmissions decision in Case
No. TC-96-112 did not nmandate that SWBT file revised tariffs or
change its tariff structure. Conversely, the Conm ssion s Report And
Oder in Case No. TC-96-112 does not dictate the outcome d this
case, as contended by the Md-MO Group and the STCG In that case
t he Comm ssion found that SWBT had contracted with cellular carriers
to provide end-to-end intralLATA term nation, and that for purposes of
the termnation of cel lul ar traffic under SWBT s  Cel lular
I nterconnection Tariff, P.S.C. M.-No. 40, SWBT was the custoner of
Uni t ed. Nothing in the Report And Order suggested that SWBT coul d
not alter its tariff or refuse to provide end-to-end service in the
future.

The Act requires all telecomunications carriers to
i nterconnect directly or indirectly with the facilities and equi pnent
of other teleconmmunications carriers. 251(a). Al LECs have the
additional duty to establish reciprocal conpensation arrangenments for
the transport and term nation of telecomunications. 251(b) (5).

Furthernore, incunmbent LECs (ILECs) have additional duties, including

the duty to negotiate in good faith. 251(c). This duty is also
pl aced upon t he requesting t el ecomruni cati ons carrier.
251(c) (1). Exceptions to these obligations are found in

Section 251(f)."’

The FCC in its First Report And Order involving

ertain rural tel ephone conpanies may be exenpted from the obligations inposed on |LE
ler Section 251(c). Li kewi se, certain rural carriers with fewer than 2 percent of t
ion s subscriber lines installed in the aggregate may petition for the suspension
lification of the requirenments of Section 251(b) or (c). The parties have not addres:
'se sections of the Act, and they will not be further discussed.
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lereafter

i nterconnection held that wireless carriers (referred to in the order
as Commerci al Mobile Radio Services (CVRS) provi ders) are
t el ecomuni cations carriers under the Act and are obligated to conply

with Section 251(a). Inre the Inplenmentation of the Local

Conpetition Provisions in the Telecomunications Act of 1996 and

I nt erconnecti on Between Local Exchange Carriers and Commercial Mbile

Radio Service Providers, CC Docket Nos. 96-98 and 95-185, First

Report And Order (released August 8, 1996), at 993.° However, the

FCC also determned that wireless carriers are not LECs subject to

the obligations of Sections 251(b) and (c). Interconnection Oder at
1005, 1006.

Further, the FCC held that traffic to or from a CMRS
network that originates and term nates within the same Mjor Trading
Area (MIA) is local traffic, and is subject to transport and
term nation rates under Section 251(b)(5), rather than interstate or
intrastate access charges. I nterconnection Order at 1035, 1036.
In explaining the difference between access and reciprocal
conpensation, the FCC indicated that access charges are intended to
address the collaboration of three carriers, usually the originating
LEC, the interexchange carrier (I1XC), and the termnating LEC, to
conplete a long-distance call, while reciprocal conpensation for
transport and term nation is intended to address the collaboration of
two carriers to conplete a local call. Id. at 1034. The FCC s

order does not appear to consider a situation in which three carriers

the FCCs First Report And Order will be cited as Interconnection O der
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are needed to conplete a local call, as nmay be the case where
i nterconnection is indirect rather than direct.
The FCC summarizes the duties of LECs and wreless

carriers as foll ows:
As discussed above, pursuant to section

251(b)(5) of the Act, all | ocal exchange
carriers, including small incunmbent LECs and
smal | entities offering conpetitive |oca

exchange services, have a duty to establish
reci procal conpensation arrangenments for the
transport and termination of |ocal exchange
servi ce. CVRS providers, including snall
entities, and LEGCs, including small incunbent
LECs and small entity conpetitive LECs, wll
receive reciprocal conpensation for termnating
certain traffic that originates on the networks

of ot her carriers, and will pay such
conpensation for certain traffic that they
transmt and terminate to other carriers. e
believe that these arrangenents should benefit
all carriers, including small incunbent LECs and
smal | entities, because it wll facilitate
conmpetitive entry into new markets while

ensuring reasonabl e conmpensati on for t he
additional costs incurred in termnating traffic
that originates on other carriers networks. W
al so recognize that, to inplenment transport and
term nation pur suant to section 251(b)(5),
carriers, including small incunmbent LECs and
small entities, my be required to neasure the
exchange of traffic, but we believe that the
cost of such neasurenent to these carriers is
likely to be substantially outweighed by the
benefits of these arrangenents.

I nterconnecti on Order at 1045.

The FCC explicitly contenplates that wreless carriers
will pay reciprocal conpensation to other carriers, including snall
i ncunbent LECs, for transport and term nation of local calls. The
Commi ssion finds nothing in the Act or the FCCs order that plainly
prohibits SWBT fromrequiring wireless carriers to nake conpensation

agreenents with third-party LECs. The Conmi ssion also finds that the
18



FCC expressly contenplates the use of reciprocal conpensation
arrangenents for the transport and termnation of |local traffic
between wirel ess carriers and LECs. Whether the FCC al so intends for
reci procal conpensation arrangenments to apply in situations where
there is an indirect interconnection between a wireless carrier and a
third-party LEC, and consequently three carriers are needed to
terminate the traffic, is an open question. The parties have not
cited to any FCC order or rule which addresses the question, nor have
the parties provided the Conmission with legal support for the
proposition that it has jurisdiction to initially decide the issue in

t he absence of an FCC directive on the matter.
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While third-party LECs may be required to initiate contact
with the wreless «carriers in order to seek conpensation
arrangenents, the Commi ssion believes that the wireless carriers are
inplicitly required to cooperate in negotiating such arrangenents.
Again the Conmission is not in a position to decide the issue, since

t he Commi ssion does not have jurisdiction to declare federal |aw.
Issue2: Should SWBT srevidon toits Wirdess Carrier Interconnection Service Tariff be

approved?

Both the Md-MO Goup and the STCG state that
approval of SWBT s proposed tariff wll drastically alter the
traditional business relationship SWBT has had with wireless carriers
and third-party LECs, and wll <concomtantly create substantia
practical and adm nistrative problens for third-party LECs. Because
third-party LECs cannot track or block wireless traffic, both groups
are concerned about the ability of their nenbers to identify wreless
carriers that terminate traffic in their exchanges via SWBT s
network, and the anmount of wireless traffic that is being term nated.

In addition, the third-party LECs state that they require access to
i nformati on which can provide for tinmely and accurate billing, and
the ability to validate that all wireless traffic being received is
billed to some wireless carrier. Both groups also contend that the
negotiation and adm nistration of agreenments with a |arge nunber of
indirectly interconnecting wireless carriers will create econom c and
adm ni strative burdens for third-party LECs. Finally, both groups
are concerned wth having the neans to enforce conpensation
nmechanisns if there is nonconpliance with conpensation ternmns.

OPC concurs that allowing SWBT to change its business
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rel ationships could create substantial problenms for third-party LECs,
and submts that the current system should not be ended w thout a
reliable and workable systemto replace it.

Prior to discussing the nmerits of SWBT s proposed tariff,
the Conmission wll set forth the |anguage contained in the
two versions of the tariff. The pertinent portion of the original
version of the |language contained in Section 6.9 of 3rd Revised

Sheet 16.02, filed on June 5, is as foll ows:

Wreless carriers shall not send calls to SWBT
that termnate in an Oher Tel econmunication
Carrier s network unless the wreless carrier
has entered into an agreenent with such O her

Tel ecommuni cati ons Carriers to directly
conpensate that carrier for the termnation of
such traffic. The wreless carrier shall

i ndemmi fy SWBT agai nst charges billed to SWBT by
the G her Tel ecommuni cations Carrier.

The revised version of the |anguage contained in Section 6.9 of
3rd Revised Sheet 16.02, filed as a substitute sheet on July 9, is as

foll ows:

Wreless carriers shall establish agreenents
W th O her Tel ecomuni cati ons Carriers to
directly conpensate those carriers for the
term nati on of such traffic. Wreless carriers
shall indemify, defend and hold SWBT harnl ess
agai nst charges from Oher Tel econmunications
Carriers for the termnation of such traffiec.
SWBT will not block calls that termnate in
O her Tel ecommuni cati on Carriers net wor ks
wi t hout regul atory approval.

The Comm ssion acknow edges at the outset that this case
presents legitimate concerns by both SWBT and third-party LECs, the
ultimate resolution of which will require cooperation between SWBT,

third-party LECS, and wireless carriers. This requires that proper
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i ncentives be given to encourage that cooperation.

Initially the Conmmssion notes that the FCC treats
transport and termnation as two separate functions wth different
costs, and acknow edges that various alternatives my exist for
transport, but are unlikely to exi st for term nation.
I nterconnecti on Order at 1039, 1040. The Commission finds that
SWBT s desire to provide solely a transport function is consistent
with the FCC s determ nation. Thus, the Comm ssion finds that SWBT
should be permtted to realign its business relationship wth
wireless carriers by replacing its offer of end-to-end term nation
service with a transport service instead, if proper safeguards are in
pl ace to ensure that incentives flowin the right direction.

First and forenbst, third-party LECs nust have access to
information which is sufficient for themto bill for wireless traffic
that term nates in their exchanges. This is inportant not only for
t he obvious reason that third-party LECs cannot collect the revenues
to which they are entitled without the ability to bill for their
term nation services, but also because neasurenent of the exchange of
traffic will have an inpact on the negotiation of reciprocal
conpensation agreements. See |nterconnection O der at 1044, 1045.

SWBT has developed a CUSR report which contains the
identity of the originating wireless carrier, the termnating office,
and the MOUs. The report has two formats, one for wireless carriers
and one for third-party LECs. The MOUs for termi nation of wreless
traffic will equal the MOUs for transiting the wireless traffic. The

CUSR report is a paper report that will be available on a nonthly
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basis. The Conmi ssion has reviewed the exanples of the CUSR reports
admtted into evidence, and finds that the CUSR reports will provide
third-party LECs wth adequate information wth which to bill
Wi reless carriers.

The Commission will thus order SWBT to nake available to
wireless carriers and third-party LECs the CUSR reports in
substantially the same format as found in Exhibit Nos. 16HC, 17HC,
18HC, and 19HC, and containing at a mninum the same types of
i nformati on. The Conmission will not nandate that SWBT provide the
CUSR reports free of charge, nor will the Conmm ssion nmandate that
SWBT provide this information in ASCIlI or EMR format, although the
parties are free to reach agreenent on the provision of the report in
an electronic format. To the extent SWBT chooses to charge for the
CUSR report, the rate nust be just and reasonable. The argunents of
the third-party LECs seemto suggest that SWBT is choosing to renmain
in the mddle. However, that is not the case. If the nenbers of
the Md-MO Goup and the STCG are hostages to SWBT because they
cannot track and bill for wreless-originating calls that terminate
in their exchanges, SWBT is equally a hostage because its facilities
interconnect with third-party LECs in such a way that, in the absence
of blocking by either SWBT or the wireless carriers, once a call is
connected to SWBT s system by a wreless carrier, it wll
automatically termnate in the exchanges of the third-party LECs if
t hat is the «call s destination. SWBT is required under
Section 251(a) to interconnect its facilities with those of the

wireless carriers, just as the wireless carriers are obligated to

23



interconnect directly or indirectly wth third-party LECs, and
Vi ce-ver sa.

There was much discussion in this case regardi ng whether
wireless carriers would have the proper incentive to negotiate and
enter into agreenents wth third-party LEGCs. The problem of
incentives is a two-sided question, and the Conmm ssion mnust also
consider how its decision in this case will affect the third-party
LECs incentive to engage in the negotiation of agreenents with the
wireless carriers. If third-party LECs are allowed to bill SWBT
access charges for the termination of wreless traffic in their
exchanges, the third-party LECs will have little or no incentive to
negoti ate reciprocal conpensation agreenents with wireless carriers.
Conver sel vy, a properly structured indemity provision, which
requires wireless carriers to reinburse SWBT against |osses, my
provi de such an incentive to the wireless carriers.

The Conm ssion has considered SWBT s interpretation of its
i ndemmity provision, and finds that it is unreasonable. | ndemi ty
may be defined as follows: Indemity is a right which inures to one
that di scharges a duty owed by him but which, as between hinself and
anot her, should have been discharged by the other. 41 Av JwR 2D
I ndemi ty 1 (1995). In addition, a cause of action on a provision
i ndemmi fying against a |loss does not arise until the indemitee has
actually incurred the loss, therefore the obligation to indemify
arises at the tinme of paynent of the underlying claim the paynent of
a judgnent on the underlying claim or paynment in settlenent of an

underlying claim 1d. at 43. SWBT has indicated that it will not
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pay third-party LECs, but wll instead forward any bills to the
wireless carriers.

The Conmission finds that the following interpretation of
the relationships of the parties may provide the maxi mum incentives
on the part of all parties for the negotiation of reciprocal
conpensation agreenments. The wireless carriers are primarily liable
to the third-party LECs for reciprocal conpensation for the
termination of wreless-originating traffic in the exchanges of
third-party LECs, and third-party LECs will be required to bill the
wireless carriers and make good-faith efforts to collect. In the
event a wireless carrier refuses to pay a third-party LEC for such
termination and the wreless carrier does not have a reciprocal
conpensation agreenent with the third-party LEC, SWBT will remain
secondarily liable to the third-party LEC for the termnation of this
traffic, but will be entitled to idemification from the wreless
carrier upon paynent of the | oss.

If wreless carriers know they may be required to
rei mburse SWBT, they may have a greater incentive to negotiate with
the third-party LEGCs. Since the third-party LECs cannot sinply
continue with the status quo and coll ect access fees from SWBT, they
too may have nore of an incentive to negotiate with the wreless
carriers. Simlarly, if SWBT knows it will be secondarily liable to
the third-party LECs, it wll have an incentive to enforce the
provisions of its tariff and its interconnection agreenents, which
require wireless carriers to enter into agreenents with third-party

LEGCs.
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Finally, the Commssion wll address the |[|anguage of
SWBT s proposed tariff. The | anguage which is presently before the
Conmi ssion states as follows: Wreless carriers shall establish
agreenents with OQher Telecomunications Carriers to directly
conpensate those carriers for the termnation of such traffic. The
Conmmi ssion determines that this | anguage is inadequate. As was noted
by the STCGs wtness Schoonnaker, although this |[|anguage is
sufficiently vague that wireless carriers would not be in violation
of the tariff at its inception, because of that very vagueness the
legal threat of wreless carriers being held in violation of the
tariff is renmoved, and with it any incentive on the part of the
wireless carriers to negotiate agreenents with the third-party LECs.

See Schoonnmaker Surrebuttal, Exh. 7, p. 9.) This concern was also
addressed at the hearing. |n response to a question regardi ng when a
wireless carrier could be considered in violation of this tariff
| anguage, SWBT witness Chapnman stated that there was not a date
certain by which a wireless carrier could be considered in violation
of the tariff, but opined that he thought a wireless carrier could be
considered in violation if it had not made a good faith effort after
a reasonabl e anount of tine. He further opined that a reasonable
anmount of time would be six to eight nonths.

The Commission finds that the above |anguage, which was
submtted by SWBT in a substitute sheet at the behest of Staff, is
essentially unenforceable. However, the |anguage contained in SVWBT s
original tariff filing of June 5 does not share that infirmty. That

| anguage states as foll ows: Wreless carriers shall not send calls
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to SWBT that termnate in an Qher Teleconmunication Carrier s
network unless the wreless carrier has entered into an agreenent
with such Qher Teleconmunications Carriers to directly conpensate
that carrier for the termnation of such traffic. The Conmi ssi on

does not share the concerns originally expressed by Staff with regard

to this language. The Commission will not assune that the wireless
carriers will violate the tariff by sending wireless traffic in the
absence of an agreenent. The Comm ssion also notes that the delay

whi ch has necessarily resulted from the Comm ssion s suspension of
this tariff has provided an adequate anount of time for wreless

carriers and third-party LECs to negotiate appropriate agreenents.
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Because the Conmission has found that one of the
provisions in SWBT s proposed tariff is unenforceable, the Conm ssion
finds that it should reject the tariff submn ssion. However, as
previously stated, the Conmission finds that SWBT may discontinue
offering end-to-end termnation to its wireless custoners, and my
of fer transport service instead. The Conmm ssion will thus order SWBT
to file a new tariff revision which contains |anguage simlar to the
| anguage originally proposed in its June 5 filing prior to replacing
end-to-end termnation with transport service. The Conmission is
aware that there may exist matters which remain unresol ved, but the
Conmmi ssion determines that its decision in this case provides the

fairest bal ance anbng the interests of the parties.

Issue3:  Should SWBT beallowed to block wirdesstraffic trangting SWBT sfacilities
and terminating in third-party LEC exchanges where the originating wirdess
carrier has dther: a) failed to enter into an interconnection agreement with the
third-party LEC, or b) has failed to pay the third-party LEC the appropriate
chargesfor terminating such traffic?
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The M d-MO Group expressed a strong desire that bl ocking
of wreless traffic destined to termnate in the exchanges of
third-party LECs be available as an option to third-party LECs in
order to provide an incentive for wreless carriers to negotiate
conpensati on agreenents. Al though the STCG originally took the
position that conpliance with SWBT s proposed tariff would result in
a severe restriction of the areas in which wireless calls could be
term nated, in the hearing nmenorandum the STCG took the position that
if SWBT had the option of blocking wireless traffic in the event
wireless carriers fail to pay SWBT conpensation or otherwise fail to
conply with the ternms and conditions of SWBT s tariff, third-party
LECs should Iikewi se be given that option. However, in its reply
brief the STCG again states that it does not advocate bl ocking
because of the potential for disruption of the tel ephone network.

OPC opposes bl ocking as against the public interest, but
ultimately concedes that if &areenents cannot be reached with the
wireless carriers or billing disputes arise, blocking of wreless
traffic to third-party LECs may be an appropriate | egal renedy.

Al t hough raised in the Hearing Menorandum as an issue, the
guestion of whether and when the bl ocking of wireless traffic by SWBT
m ght be appropriate was not a basis for the Conm ssion s suspension
of the tariff. The original tariff |anguage did not address the
i ssue, and the substituted tariff |anguage only states that SWBT wil |
not block wireless calls w thout regulatory approval. The Conmi ssion
notes that SWBT currently has a tariff which offers network bl ocking

with respect to traffic covered under its access tariff. I f SWBT
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wi shed to have authority to block wireless traffic, it would in all
likelihood be required to file a tariff which authorizes such
bl ocking. Wile the Conmi ssion nakes no determ nation regarding the
appropri ateness of blocking wireless traffic by SWBT, if SWBT were to
submit a tariff ° The Conmission further notes that the
appropri ateness of blocking wireless traffic by the wireless carriers
t hensel ves is beyond the scope of this proceeding.
Conclusionsof | aw

The M ssouri Public Service Comm ssion has arrived at the
foll ow ng concl usions of |aw

SWBT, the nmenbers of the STCG and the nenbers of the
M d- MO Group are tel econmmunications conpanies and public utilities as
defined in Sections 386.020(51) and 386.020(42), RSMb Supp. 1996, and
as such are subject to the jurisdiction of the Conm ssion pursuant to
Chapters 386 and 392 of the M ssouri Revised Statutes.

The Conm ssion has the authority, after a hearing upon its
own notion or wupon conplaint, to determne whether the rules,
regulations, or practices of any telecommunications conpany are
unjust or unreasonable, and to determne the just, reasonable,
adequate, efficient, and proper regulations, practices, and service
to be observed and wused by a telecomunications conpany.

392. 240. 2, RSMb 1994.

"he Commi ssion recognizes that such blocking may not be feasible once Local Nunt
tability is inplenented.
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The Commi ssion has found that federal |aw does not
prohibit SWBT fromrealigning its relationship with wireless carriers
to provide only a transport function, and that such a realignnent
should be permtted. The Comm ssion has also found that SWBT shoul d
be required to nmake available a Cellular Usage Sunmary Report that
contains information sufficient to allow third-party LECs to bill
wireless carriers for wireless-originating traffic which term nates
in the exchanges of the third-party LECs. The Comm ssion has further
found that SWBT s interpretation of its indemity |anguage 1is
unreasonable, and that some of the other |anguage in its current
tariff is unenforceable. The Conmm ssion concludes, based on the
above findings of fact, that SWBT s proposed revisions to its
Wreless Carrier Interconnection Service Tariff, filed on June 5 and
amended on July 9, should be rejected, but that SWBT should be
ordered to file new tariff revisions consistent with this Report And
Order prior to realigning its relationship with wireless carriers to
provide only a transport function.

IT ISTHEREFORE ORDERED:

1. That the tariff sheets filed by Southwestern Bell
Tel ephone Conpany on June 5, 1997, as anended on July 9, 1997, are
suspended for an additional period of 6 days from Decenber 31, 1997

to January 6, 1998.
2. That the objection to Late-filed Exhibit No. 23 by

the Small Tel ephone Conpany Group is overrul ed as noot.
3. That the objection to Late-filed Exhibit No. 24 by

the Small Tel ephone Conpany Group is overruled as untinely.
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4. That Late-filed Exhibit Nos. 20, 20HC, 21, 21HC, 22,
23, and 24 are received into evidence.

5. That the revisions filed by Southwestern Bell
Tel ephone Conpany to its Wreless Carrier Interconnection Service
Tariff on June 5, 1997, as anmended on July 9, 1997, are rejected.

6. That Sout hwestern Bell Tel ephone Conpany is directed
to file with the Commission tariff revisions consistent with this
Report And Order.

7. That the tariff revisions required to be filed
pursuant to ordered paragraph 5 above shall be filed no later than
60 days after the effective date of this order, and shall contain a
30-day effective date.

8. That Sout hwestern Bell Tel ephone Conpany is directed
to nake inmediately available to the nenber conpanies of the Small
Tel ephone Conpany G oup and the Md-Mssouri G oup of Local Exchange
Conpanies, and to wreless carriers, its Cellular Usage Sunmary

Report, consistent with this Report And Order.
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9. That this Report And Order shall becone effective on

January 6, 1998.
BY THE COMMISSION

Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge

( SEAL)

Lunpe, Ch., Crunpton, Drainer
and Murray, CC., concur and
certify conmpliance with the
provi sions of Section 536. 080,
RSMb 1994.

Dated at Jefferson Cty, Mssouri,
on this 23rd day of Decenber, 1997.
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