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REPORT AND ORDER

History of the Case

This case involves two proposed tariffs, filed as a package on May 13, 1997
There is no operation of l|law date. Those tariffs are referred to as the open
access transmission tariff, or POAS tariff, and the residential and smal
commercial conpetitive market research project. Both were made a part of The
Enpire District Electric Conpany (EDE) rate case, Case No. ER-97-81, and then
spun off into a separate docket by the Comm ssion for the reason that the POAS
tariff is particularly conplex and requires substantial study by the parties
and the Comm ssion. This case was tried July 17, 1997 and finally submtted to
t he Comm ssion for decision on August 21, 1997.

Findings of Fact

The M ssouri Public Service Conmm ssion, having considered all conpetent and
substantial evidence upon the whole record, nakes the follow ng findings of
fact.

Sonme evidence and positions taken by the parties may not be addressed by the
Comm ssion in this Report and Order. The failure of the Comm ssion to nention a
pi ece of evidence or the position of a party indicates that, while the evidence
or position was considered, it was not found to be relevant or necessary to the
resol ution of the case.

For the purposes of this Report and Order, the Commssion wll deal with the
two proposed tariffs separately.

| . The Residential Research Project

Enpire testifies that the residential research project is designed to eval uate
the potential effects of retail conpetition on residential custoners. The
prelimnary goals are to determne custoner expectations from electric
conpetition, evaluate potential inpacts of conpetition on custoners and EDE,
assess supply availability and willingness to serve areas of |ow population
density, and to provide other information regarding transition to a deregul ated
envi ronnent. EDE proposes to hire a consultant to participate in this project.

EDE antici pates out-of-pocket expenditures of $100,000 or less. EDE further
testifies that it believes the project is an integral part of the "joint
proposal " and contenpl ates approval or denial of both proposed tariffs.




Staff, though not opposed to the concept of the project, is concerned that
approval of the project by the Comm ssion could result in "above-the-line"
treatnent of the expenses incurred. Additionally, the Staff points out that no
tariffs are needed to inplenment this project.

The parties agree that information mght be gained from the residential and
smal | comrercial custoner classes regarding custoner choice in a deregul ated
environment. The parties admt that it is unnecessary for the Conmssion to
authorize this program or the proposed tariff, and that EDE may proceed with
the project wthout Comm ssion action.

The Commission finds that EDE may nove forward with this program wthout
Commi ssion action. Since the project would require neither tariffs nor variance
from Commi ssion rules, it would be inappropriate for the Conm ssion to approve
or disapprove the residential research project. Therefore, the Conmm ssion wll
take no action on this proposal. EDE may proceed with the proposed residenti al
research project or not, at its own discretion.

I1. The Pilot Open Access Service Tariff

The proposed tariffs for the POAS program were jointly devel oped by EDE and
| Cl/Praxair and originally presented to the Comm ssion in the nost recent EDE
rate filing. In order to give the POAS proposal adequate study, the Conm ssion
determ ned that a separate docket would be appropriate and created this docket
for that purpose.

EDE and ICl/Praxair maintain that the proposed POAS project is designed as an
experinment to allow all parties the opportunity to study the operation and
effects of direct access by eligible custoners in a formreasonably simlar to
that which would be expected in a conpetitive market. Proponents of the PQAS
proposal allege that the proposed tariffs protect both EDE and EDE=s ratepayers
from econom ¢ harm

The proposed project has several aspects. Eligible custonmers participating in
the project are limted by proposed tariff |language to large users wth
relatively large, stable |oad factors. These custoners would remain on the EDE
di stribution system but purchase their power conpetitively. The power would be
transmtted to the EDE |ocal system on EDEss and other wutilities: transm ssion
facilities and governed by EDEs federally approved open access transm ssion
(OATS) tariff. Custoner participants would be required to pay a nonthly
admnistrative fee as well as what the parties refer to as a margin charge.
Nuner ous ot her non-controversial details are included in the proposed tariff.

Both the Staff and the OPC have taken positions in opposition to this proposed
tariff for a variety of regulatory and |egal reasons. However, the Conm ssion
need address only the threshold issue in this Report and O der.

The threshold issue concerns the Staff and OPC position that approval of the
POAS tariff would violate Section 393.106, RSMb, referred to as the anti-
flip/flop statute. This statute protects the service territories of the various
regulated wutilities. The anti-flip/flop statute was designed to prohibit
conpetition inside the geographic boundaries of a designated service territory.
Currently, the Commission controls service areas and designates those
boundaries, nornmally through the certificate of convenience and necessity
process. In this case, both the Staff and OPC allege that the anti-flip/flop




statute is violated by allowwing ICI and Praxair to purchase power generated
outside the EDE system Section 393. 106 provides:

393.106. Definitions -- electric power suppliers exclusive right to serve
structures, exception -- change of suppliers, procedure. -- 1. As used in this
section, the followng ternms nean: (1) "Permanent service", electrical service
provided through facilities which have been permanently installed on a
structure and which are designed to provide electric service for the structure:s
anticipated needs for the indefinite future, as contrasted with facilities
installed tenporarily to provide electrical service during construction.
Service provided tenporarily shall be at the risk of the electrical supplier
and shall not be determ native of the rights of the provider or recipient of
per mnent service";

. . . "2. Once an electrical corporation or joint municipal utility conmm ssion,
or its predecessor in interest, lawfully commences supplying retail electric
energy to a structure through permanent service facilities, it shall have the
right to continue serving such structure, and other suppliers of electrical
energy shall not have the right to provide service to the structure except as
m ght be otherwi se pernmitted in the context of nmunicipal annexation, pursuant
to section 386.800, RSMb, and section 394.080, RSMo, or pursuant to a
territorial agreenent approved under section 394.312, RSMb."

Both OPC and Staff take the position that the Comm ssion can neither order a
change of supplier nor approve this proposed experinental program w thout
violating the anti-flip/flop law. The Staff suggests that a "sale-for-resale"
provision in the proposed tariff would elimnate nost of its concerns regarding
violation of this statute. However, |1ClI/Praxair and EDE maintain that the sale-
for-resal e provision woul d defeat the purpose of the pilot project.

| Cl/Praxair argues that the POAS tariff does not provide for a change of
supplier under the statute, as EDE will remain the sole source of distribution
of electrical energy for all custoners.

The statute was intended to prevent a utility frominvesting capital to provide
permanent service only to lose the custonmer to a conpeting utility. One purpose

of this law is to prevent destructive conpetition. Wile EDE wll be
rei nbursed, at |east theoretically, for its capital investnent in distribution
facilities and wll remain as the distribution conpany, EDE w Il not be
reinbursed for its generation facilities and cannot conpete for generation for
at least four years. The utility wll be unable to recover through rates the

capital previously invested in physical plant (stranded investnent), and the
ongoing costs to generate the power and to supply custonmers no |onger on the
system (stranded costs) spread fairly over all of the ratepayers whose
anticipated continued use of the system caused the investnent and ongoing
costs. Further, the ratepayers remaining on the system nmany of whom are
captive and inelastic, nmay be forced to nmake up the difference in revenue to
the utility through higher rates. This creates exactly the situation that the
anti-flip/flop statute seeks to avoid.

The Commission finds that the proposed tariff violates Section 393.106, RSM
1996. For that reason the proposed tariff will be rejected. That issue being
di spositive, the Comm ssion finds no reason to address the remainder of the
i ssues presented in this matter.




The Conmi ssion woul d encourage the parties to continue their efforts to create
an open access pilot project. The parties mght consider various alternatives
including a sale-for-resale situation as proposed by the Staff. The parties
m ght also exam ne information and know edge produced from collaboration wth
the energy task force group.

Conclusions of L aw

The M ssouri Public Service Comm ssion has arrived at the follow ng concl usions
of | aw.

The Enpire District Electric Conpany is a public utility operating in the State
of Mssouri, engaged in the provision of electric service to the general
public, and subject to the jurisdiction of the Comm ssion pursuant to Chapters
386 and 393, RSMb 1996.

Pursuant to the provisions of Sections 393.130, 393.140 and 393. 150, RSMb 1996,
the Comm ssion has jurisdiction over rates, both generally and to specific
cust oners.

The proposed tariffs violate the provisions of Section 393.106, RSMb 1996. The
Enpire District Electric Conpany is the lawful supplier of retail electric
energy to ICl and Praxair through permanent service facilities and, therefore,
other suppliers of electrical energy are expressly denied the right to provide
such service in the formof sale of electric power directly to these custoners.
The proposed POAS tariffs are therefore rejected.

IT ISTHEREFORE ORDERED:

1. That for the reasons as set out above, the proposed pilot open access tariff
is hereby rejected and this docket is closed.

2. That this Report And Order shall beconme effective on Septenber 26, 1997.

BY THE COMMISSION

Cecil 1. Wright

Executive Secretary

(SEAL)




Lunpe, Ch., Crunpton, Mirray, and
Drainer, CC., concur and certify
conpliance with the provisions of

Section 536. 080, RSMb 1994.

Dated at Jefferson City, Mssouri,

on this 16th day of Septenber, 1997.







