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BY THE COWMM SSI ON

| NTRODUCTI ON
This order decides several petitions for

clarification and rehearing of our opinion and order in the
El ectric Conpetitive Opportunities Case, issued May 20, 1996.°?
The following |ist shows who filed the petitions and provides

a general overview of the concerns raised.

! The other cases considered in this proceeding are listed in
Appendi x F to Opinion No. 96-12. Cases 94-E-0952 et al.,
Opi nion No. 96-12 (issued May 20, 1996).

2 Opinion No. 96-12, supra.



1. New Yor k Energy Buyers Forunf Col unbi a
Uni versity/ Greater New York Hospita
Associ ation--regarding the coll aborative process
for resolving generic issues about the
| ndependent System Operator (1SO and Market
Exchange;

2. | ndependent Power Producers of New York, Inc.
(I PPNY) and ten other parties--also regarding a
concern about the collaborative process in the
| SO wor ki ng group;*

3. Mul tiple Intervenors--regardi ng both the
col | aborative process and the consultative
process for utility filings;

4. Muni ci pal Electric Utilities Association (MEUA)-
- regarding the follow ng four issues:

a. the application of our conpetitive vision
and goals to nunicipal electric utilities;

b. the conposition of the |1SO (suggests that
all load serving utilities have
representation);

C. transm ssion pricing (suggests it be based
on transm ssion costs only); and

d. recovery of stranded costs (would |ike any
recovery to be through a distribution
surcharge on departing custoners);? and

This concern about the col |l aborative process was actually

exBLessed_b | etter dated June 19, 1996, to Chairnman

O Mara, with copies to the Secretar{, Conmmi ssi oners, al

active parties, and Adm nistrative Law Judge Lee. The

| etter requested that it be considered a petition for
clarification if it would be appropriate or necessary to
grant the relief requested. Since the matters raised are
Identical to those raised by other parties in their _
etitions for clarification, it is reasonable to treat this
etter as such a petition.

As a final point which is not fully el aborated upon, MEUA
asserts once again at the end of its petition that the
whol esal e bilateral nodel, which it supported throughout
the proceedi ng, should be adopted. MEUA states its
continued belref that such a nodel "would Pronnte | ower
rates to consuners, consistent with federal and state |aw
and contractual rights while insuring safe and reliable
service." Request for Rehearing or Clarification of the
Muni ci pal Electric Utilities Association of New York State,
. 13-14. This argunment was considered previously and the
adoption of the flexible retail poolco nodel (described in
Appendi x C of our opinion and order) was made after careful
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eval uation of MEUA' s and other parties' fully articul ated
positions. Opinion No. 96-12, supra, m nmeo pp. 39-40.
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5. Associ ation for Conpetition in
El ectricity--asking that the utility filings
proposing rate/restructuring plans, due Cctober
1, 1996, also be required for the Long Island
Li ghti ng Conpany (LILCO).*

Responses to these petitions were filed by letters

dated July 3, 1996 fromthe Energy Association of New York
State (EA)? and LI LCO.

1

The Association for Conpetition in Electricity's petition
for rehearing was filed on June 20, 1996, 31 days after the
opi nion and order was issued. Public Service Law "22

requi res that applications for rehearing be made within 30
days of the issuance of the order, "unless the comm ssion
for good cause shown shall otherwse direct.” As discussed
bel ow, we are considering the nerits of this petition.

The Energy Association represents Central Hudson Gas &
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Replies to EA's letter were submtted by MEUA' and
| PPNY.? Replies to responses to petitions for rehearing are
only entertai ned when there are "extraordi nary
circunstances.”"®* No argunments have been presented in this

regard, and we have no reason to consider these circumnmstances

El ectric Corporation, Consolidated Edi son Conpany of New
York, Inc., Long Island Lighting Conpany, New York State
Electric & Gas rporation, Niagara Mhawk Power

Cor por ati on, CXan%g and Rockland Utilities, Inc., Rochester
Gas and Electric rporation, and the Brooklyn Union Gas

Conmpany.

! MEUA asks that we not include EA' s response in the record,
arguing that it is untinmely under "2.8(b) of our rules,
whi ch UA clains allows only five days for responses.
However, MEUA refers to a section of our rules that was
repeal ed. Under 16 NYCRR *"3.7(c), parties have 15 days to
respond. Therefore, EA' s response was submtted in a
timely manner, EA has also filed a letter dated July 15,
1996, so stating.

2 | PPNY's resPonse was subm tted on behal f of eight other
parties, all of whom expressed simlar concerns previously.

s 16 NYCRR "3.7(c).
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to be extraordinary. Therefore, we have not considered these
replies in this opinion and order.?

This order addresses the issues raised by these
petitions and finds that none of the issues raised warrants a
change in our policy direction as established in our recently
i ssued opinion and order. However, we take this opportunity
to anplify parts of the opinion, to ensure that the
i npl enentati on process proceeds as expeditiously as we intend.

The areas anplified upon involve the collaborative process,
t he Federal Energy Regul atory Comm ssion (FERC) filings, and
the applicability to nunicipal utilities.

Col | aborati ve Process for
Resol uti on of Generic |ssues

Qur opinion and order stated its expectation that
t here woul d be coll aboration anong Departnment of Public
Service staff (staff), the utilities, and other interested
parties to address issues related to transm ssion pricing, the
| ndependent System Operator and Market Exchange (I SO wor ki ng
group); market power problens related to | oad pockets; energy
service conpani es; streanlined reporting requirenments; and

public educational foruns.

! However, to the extent that the replies have reveal ed
information that is relevant to the continuation of the
col | aborative process, we have asked Adm nistrative Law
Judge Lee to follow up appropriately, in accordance with
our expectations described later in this opinion and order.
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A total of 15 parties express concern through
petitions and |letters about the continuation of the
col | aborative process, particularly relating to unresolved | SO
i ssues.* Although nost of the parties appear to be

! The letter dated June 19, 1996, sent by |IPPNY includes the
follow ng other signatories: Citizens Utl!lt% Board, Pace
Energy Project, Owmers Commttee on Electric Rates, Sears
Roebuck/ May Departnment Stores, Joint Supporters of On-Site
Generation and DSM Nassau/ Suffol k Water Comm ssi oners,
Sithe Energies, Inc., Enron Capital and Trade Resources,
Public Uti |tY Law Project of New York, Inc., and Citizens
Advi sory Panel. The New York State Consumer Protection
Board stated its supgort for the letter, at the neeting of
all parties on June 20, 1996. Separate petitions for
clarification filed by the New York Energy Buyers
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particularly concerned about the work of the |1SO group,
Mul tiple Intervenors expresses a generalized frustration about
col | aborative efforts being nade in other areas as well.

For um Col unbi a HosPitaI/the Greater New York Hospital

Associ ation and Multiple Intervenors express essenti al

the same concerns about this issue. MEUA raises a simlar
concern about the coll aborative process. MEUA al so asks us
to mandate ot her things, including the direct Bartlplpatlon
of MEUA and the City of Jamestown in the collaboration and
certain principles contained in a FERC Order. The separate
poi nts UA ral ses are addressed infra.
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As to the work being done by the | SO working group
regardi ng the devel opnment of an |1 SO and Market Exchange,
filings to us and the Federal Energy Regul atory Conm ssion
(FERC) are expected by October 1, 1996 to address issues
related to "the structure, activities, authority, and
procedures of the Independent System Operator and the Market
Exchange"” along with transnmi ssion pricing issues.* This
entails significant technical work on very conplex issues, and
requi res considerable work efforts on the part of all involved
parties in order to nmeet our deadline.

The Energy Association's response states that we
shoul d endorse the coll aborative process di scussed and agreed
to at the June 27, 1996 neeting of active parties and
Adm ni strative Law Judge Lee, regarding the | SO working group,
when the parties agreed to a bi weekly schedul e of neetings.

Al so, the Energy Association clains that not all the work that
needs to be acconplished can be conducted during collaborative

nmeeti ngs.

Opi nion No. 96-12, supra, mnmeo pp. 63-64 and 73. The
parties are expecte 0 build on their prior efforts that
culmnated in an interimreport on the |Independent System
Operator, filed with us on April 22, 1996, I n accordance
wth the Recomended Decision issued in this case on
Decenber 21, 1995.
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We have carefully reviewed the coll aborative
efforts that are currently proceeding and we are convi nced
that the parties are now conmuni cating their views in a way
that has the potential to narrow their differences and shape a
consensus. We expect Admi nistrative Law Judge Lee to nonitor
the process to ensure that it is proceeding collaboratively
yet efficiently. The overall objective of the process
as it relates to the work on an | SO and Market Exchange is to
nove toward a consensus docunent to be filed at the Federa
Ener gy Regul atory Commi ssion by October 1, 1996. FERC appears
also to be interested in receiving a filing that was devel oped
col | aboratively, as stated in its recent rul emaking.:?

Col | aborative efforts anong these parties, therefore, appear
to be a way to nove toward a conpetitive market nore
expeditiously, which is consistent with the positions of the
utilities, staff, and alnost all of the intervenors.?

Finally, we clarify that the opinion did not
actually order the utilities to make any filings at FERC, but
rat her expressed our expectation that such filings be
acconmplished in order to nove the conpetitive agenda forward,
an expectation that is entirely consistent with FERC
Or der 888.

! RM 94-7-001 and RM 95-8-000, Order No. 888, FERC Stats. &
S? S. §§§5036 (1996) (issued April 24, 1996) (FERC
er .

2 Throughout this proceeding, only one party, the
I nternati onal Brotherhood of Electrical Wrkers (1BEW,
expressed its 0ﬁp05|t|on to nmoving toward any form of
conpetition. The |BEWwas not persuaded that there was
obj ective proof that conpetition in the electric industry
woul d actually result in |ower rates, and was very
concerned that a novenent toward conpetition would have a
negative inpact on utility enployees. All other parties,
including the utilities, expressed support for either

whol esal e or retail conpetition.

-10-
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Consultative Process for Utility Filings

Mul tiple Intervenors requests that we clarify our
expectations as to the devel opnent of individual utility
filings. The opinion and order states that "the utilities are
encouraged to consult with the Department of Public Service,
and other interested parties as needed."* Miltiple
I ntervenors states that its attenpts to consult with the
utilities were to no avail, and asks that we clarify that the
utilities should be working with interested parties in
developing their filings. Miltiple Intervenors expresses
concern that in the absence of nmeaningful input by interested
parties into the utility filings, inplenmentation of
conpetition will be del ayed.

The Energy Association, in its response, points out
that we did not require utilities to collaborate with other

parties as they prepare their individual utility filings.

! Opinion No. 96-12, supra, mnmeo p. 75.

-11-
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Qur opinion and order places a burden on the
utilities to acconplish a significant anount of work in a
relatively short time. This requires that resources be used
in a nost efficient way.* In order to do this, the utilities
shoul d have the flexibility to contact those parties that are
needed to assist in the developnent of these filings, and the
opi nion and order allows themto make rational decisions in
this regard. However, we encourage the utilities to contact
parties, especially their custonmers so that their filings are
responsive to their custonmers' needs.

Matters Rai sed by the Muini ci pal
Electric Utilities Association

The Municipal Electric Uilities Association,
representing municipally-owed electric utilities in New York
State and the City of Janestown, asks for rehearing or

clarification on the followi ng four discrete mtters:?

1. the application of the vision and
goal s to municipal electric
utilities;

2. t he conposition of the | SO
3. transm ssion pricing; and

4. recovery of stranded costs.

t I
an environmental assessment formwth i n
This will enable us to conply with ap _ _
St ate Departnment of Environnental Conservation rules. This
matter was addressed briefly in our prior oglnlon and
order. Opinion No. 96-12, Supra, mmeo p. /8, n. 1.

! We are also clarifying that we expect each utility to
I
r

2 The Energy Association, in its response, objects to MEUA s
petition regarding issues unrelated to the coll aborative
process, claimng that it is unbal anced for MEUA to ask for
preferential consideration in certain matters while at the
same time cIa|n1nP_that the overall conpetition policy
shoul d not be applied to nunicipal electric utilities.

-12-
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Thi s opinion and order next addresses each point raised.

1. Application to Municipal Electric Uilities

Qur opinion and order states in a footnote that
muni ci pal utilities under our jurisdiction will "ultimtely
have to conply with the new policy but not at the present
time."* We therefore did not require the nmunicipal utilities
to submt proposals for rates and restructuring by October 1
1996, as we did for five out of the seven investor-owned
utilities.?

According to MEUA, there is no reason for our vision
and goals to be applied to nunicipal electric utilities,
primarily because the high rates that exist for investor-owned
utilities do not exist for municipal utilities. MEUA also
argues that on procedural grounds, application of our
conclusions to municipal utilities is defective, because the
focus of the proceeding to this point has been on the
investor-owned utilities. MEUA states that its participation
has been on behalf of nmunicipal utilities as whol esal e
transm ssion custonmers. Additionally, according to MEUA,
applying the conclusions to nmunicipal utilities would viol ate
t he New York Constitution, which "establishes the right of
| ocal governnents to make a fair return on the val ue of

property used in electric public utility service, and in using

! Opinion No. 96-12, supra, mnmeo p. 75, n. 2.

2 Ni agara Mohawk Power Corporation and the Long Island
Li ghti ng Conpany were excluded fromthis requirenent,
because of ongoi ng proceedi ngs addressing these matters for
both utilities, erther before us or in a different forum
CPIHIOH No. 96-12, supra, mmeo p. 75. The exclusion of
LILCO fromthis requiremnent is the subject of a rehearing
petition by the Association for Conpetition in Electricity,
which i s addressed later in this opinion and order.

-13-
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such returns to make refunds to consumers or for other | awful
pur poses."* Therefore, MEUA asks that we clarify that our
vision and goals will be applied to nmunicipal utilities "only
as appropriate,”? or renove any conpliance filing requirenment.
MEUA is correct that our intention was that
proposals for rate/restructuring plans would only be required
frommunicipal utilities if such proposals were appropriate.
The referenced footnote was intended to make clear that we are

not now requiring such plans from nmunicipal utilities.

2. Conposition of the |ISO

! Request for Rehearing or Clarification of the Minicipal
Electric Utilities Association of New York State, p. 7.
MEUA cl ai ms that our opinion "threatens the right of |ocal
governnments to establish and operate electric utilities by
apparently ordering retail access within the systens of
jurisdictional nmunicipal utilities.” Id

> |bid., p. 5.

-14-
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Qur opinion and order stated that we expected

filings to be nade by the utilities to address |SO procedures.

MEUA requests that we "clarify that |oad serving utilities in
the state, including nmunicipal electric utilities, nust be
directly involved in the formation of the | SO and power
exchange."* According to MEUA, we should mandate the direct
participation of MEUA and the City of Jamestown in order to
"promote true collaboration."? MEUA al so asks that the | SO
principles contained in FERC Order 888 "be nade mandatory on
the New York 1SO. "* MEUA expresses concern that New York not
replicate California' s problens, where the FERC filing by the
i nvestor-owned utilities is opposed by the nunici pal
utilities.

As stated previously, a main reason for asking
parties to use a collaborative process for the organi zati on of
the 1 SO and Power Exchange is to strive toward a consensus
filing that takes into account the interests of al
appropriate parties. New York's municipal electric utilities
present an inportant perspective in this effort, and their
views should be carefully considered in the devel opnment of an

alternative systemto provide electric service to the state.

© 1bid., p. 9.

2

Id.
Id.

-15-
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However, mandating their direct participation is not necessary
under these circunstances.

The participation of MEUA t hroughout the proceeding
has been val uabl e and has hel ped parties to shape their ideas
for how the future conpetitive world would best be structured.

Accordingly, MEUA's active participation in the collaborative
efforts continues to be inportant and is encouraged.

As to application of FERC s |1SO principles, this
need not be mandated by us. We expect that utility filings
will be consistent with all appropriate FERC requirenents.

3. Transm ssion Pricing

MEUA asks that we clarify that we expect the
utilities' proposal for transm ssion pricing to be based
solely on transm ssion costs, as it clains FERC requires.?
MEUA expresses concern that the current proposals "for
| ocati onal based pricing appear to base transm ssion charges
on the prices of generation at various |ocations,"? and
asserts that clarification is needed to state that "nonopoly
transm ssi on services nust continue to be provided at
functionalized and cost-based rates."®

This clarification does not appear to be needed
under the circunmstances. It is expected that any utility
filing at FERC will be consistent with FERC s requirenents,
and it is the utilities' joint responsibility to ensure that
this occurs. Discussions about transm ssion pricing proposals
are part of the work of the |ISO group descri bed above. MEUA

t Ibid., pp. 10-11, citing 61 Fed. Reg. at 21,595.
2 lbid., p. 11.
@ 1d.

-16-
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shoul d have an opportunity to assert the points it makes about
t he FERC requirement during the parties' ongoing collaborative

efforts to address this inportant and conpl ex subject matter.

4. Recovery of Stranded Costs

MEUA requests that we clarify that any all owed
recovery of stranded costs be through a distribution surcharge
i nposed on a departing customer. MEUA asserts that this is
consistent with principles of cost causation, since the
customer who caused the cost should bear its recovery. MEUA
objects to the inposition of any access fee or systens
benefits charge on all custoners.?

Qur opinion and order explicitly left the mechani sns
for recovery of strandable costs to be designed in accordance
with the specific situation that exists for each individual
utility and its custoners. There do not appear to be
per suasi ve reasons for nodifying this approach at this tine.
The intention was to allow sufficient flexibility to take into
account the specific circunstances for each utility and that
still appears to be a l|laudatory goal. Any party who objects
to the use of a specific nechani sm should have an opportunity
to assert that objection at the time such a mechanismis

pr oposed.

Application of Filing Requirenent to LILCO

! MEUA states its opposition to "a universal system benefits
charge that includes any ampunt of strandable costs,"” and
di sputes the characterization in our opinion and order that
it “strenuously"” opposed the concept of such a charge.
MEUA states that it "takes no exception to a system
benefits charge that does not include stranded costs."
Ibid., p. 12, n. 2. MEUA s concern about the
characterization of its position is not of decisional
i mportance.

-17-
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The Association for Conpetition in Electricity asks
for rehearing because LILCO was not required to file a
rate/restructuring plan by October 1, 1996. The Associ ation
for Conpetition in Electricity expresses its concern about
LILCO s high rates and the need for a rapid transition to a
conpetitive environnment on Long I sl and.

In a letter dated July 3, 1996, LILCO responds that
we adequately justified why it does not need to make an
OCctober 1 filing, and also asserts that the petition violates
Public Service Law "22 because it was filed beyond the 30-day
requirement.

While LILCOis technically correct that the petition
was filed one day |late, we choose to deny the petition on
substantive grounds. The Association for Conpetition in
El ectricity presents persuasive reasons for the institution of
retail conpetition on Long Island, including the potenti al
benefits of |owering rates and providi ng consuner choi ce.
However, there do not appear to be sufficient reasons to alter
our prior decision to exclude LILCO fromthe filing
requi rement when considering other ongoing efforts in this
regard.

As stated in our earlier opinion and order, we are
examning LILCO s electric rates in a proceeding that is
expected to nove forward expeditiously, and the Long Island
Power Authority is currently analyzing LILCO s structure.?
There is clearly a need for custonmers on Long Island to be
able to receive the benefits of conpetition soon, and this is
expected to occur through these efforts. It would be
duplicative and inefficient to require LILCOto file a

rate/restructuring plan, considering that these other, ongoing

! Opinion No. 96-12, supra, mnmeo pp. 75 and 91, n. 1.

- 18-
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efforts are expected to produce simlar results in a simlar

time frane.

CONCLUSI ON

| n accordance with the above di scussion, this order

addresses the concerns raised by the parties in their
petitions for clarification and rehearing and clarifies issues
i nvol ving the nature and use of the coll aborative process, the
FERC filings, and the applicability of our policy to municipal
utilities.

The Conm ssion orders:

1. The petitions for clarification and rehearing
filed by New York Energy Buyers Forum Col unbi a
Uni versity/ Greater New York Hospital Association; |ndependent
Power Producers of New York, Inc., et al.; Miltiple
I ntervenors; Municipal Electric Utilities Association; and
Associ ation for Conpetition in Electricity are deni ed, except
insofar as clarification is provided in the foregoing
di scussi on.

2. This proceeding is continued.

By the Conm ssi on,

( SI GNED) JOHN C. CRARY
Secretary
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