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l. PROCEDURAL HI STORY

By Order of Notice dated March 6, 1995, the New
Hanpshire Public Uilities Conm ssion (Conmission) initiated an
i nvestigation into whether resale of retail toll services should
be permitted. After the duly noticed Prehearing Conference on
March 20, 1995, the Comm ssion granted full intervenor status to
New Engl and Tel ephone and Tel egraph Conpany (NYNEX), G anite
State Tel ephone, Inc., Merrimack County Tel ephone Conpany,
Cont oocook Val | ey Tel ephone, Inc., Dunbarton Tel ephone Company,
Inc., WIlton Tel ephone Conpany, Inc., Hollis Tel ephone Conpany
Inc., Bretton Wods Tel ephone Conpany, Inc. and Dixville
Tel ephone Conpany (i ndependent tel ephone conpani es participating
jointly, hereinafter the Independents), AT&T Conmuni cati ons of
New Engl and, Inc. (AT&T), MC Tel ecommuni cati ons Corporation
(M), Union Tel ephone Conpany (Union), and Frontier
Communi cati ons of New England, Inc. (Frontier). The Ofice of
t he Consuner Advocate (OCA) is a statutory party. The Conm ssion
granted limted intervenor status to Capitol Region Health Care
Cor poration (Capital Corporation) and directed that the Tel ephone
Resel | ers Association, which had filed witten coments but did
not request intervenor status, be placed on the service |ist.

At the Prehearing Conference, the parties and
Comm ssion Staff (Staff) agreed, and the Conmi ssion subsequently
ordered, that the scope of the proceeding would be limted to the
foll ow ng questions: (a) Can switchl ess aggregators of custoners



(aggregators) purchase toll services for resale, whether or not
they are public utilities? and (b) If such purchases for resale
are permssible, what tariff is appropriate to govern thenf

NYNEX, the |ndependents, Union, AT&T, OCA, and Staff
conduct ed di scovery, filed testinony, and participated in
settlenment discussions. MI and Frontier did not participate in
t he docket after the Pre-hearing Conference. MedNet participated
in discovery and attended all hearings but did not present ora
coment s.

On August 8, 1995, AT&T notified the Conmm ssion of its
inability to present its wtness for cross exam nation at the
schedul ed hearing. AT&T requested that the Conm ssion accept its
W tness' testinony as coments deserving the weight the
Conmi ssi on warrants.

The Commi ssion heard evidence on August 9 and 10, 1995.
NYNEX, the |Independents, Union, and the OCA filed briefs, as
requested by the Conmm ssion, on Septenber 14, 1995.

During the pendency of this docket, Congress was
considering | egislation by which to open tel ecomuni cations
mar kets to conpetition. On February 8, 1996, the
Tel ecommuni cati ons Act of 1996 (the Act) was signed into | aw.
Because the Act and regul ati ons subsequently promnul gated by the
Federal Conmmuni cations Conmi ssion (FCC) are pertinent to
resolution of the issues raised in this docket, on June 4, 1996,
t he Commi ssion requested suppl enental nmenoranda fromthe parties
addressing the inpact of the Act. On June 21, 1996, nenoranda
were received from NYNEX, Union, the Independents, the OCA and
Staff.

[1. BACKGROUND

Mednet Services (MedNet) is a subsidiary of Capita
Corporation, which is also the parent conpany of Concord
Hospital. MedNet manages tel ecommuni cations services for all of
t he parent conpany's subsidiaries, including Concord Hospital.

In DR 94-058, the Conmmi ssion approved an amendnment to a
NYNEX speci al contract for Centrex services to Concord Hospital
The anmended contract, between NYNEX and MedNet, allowed for
expansi on of Centrex service to |ocations served by Renote
Swi t chi ng Modul es and described restrictions regarding the resale
of certain Centrex services. The cover letter that acconpani ed
the special contract filing at the Comm ssion indicated that
rates for toll service would remain under standard tariffs.

MedNet purchases Centrex and Custom zed Net Saver (CNS)
for Concord Hospital and doctors affiliated wwth the Capital
Corporation. Custom zed NetSaver (CNS) is a standard tol
product offered by NYNEX at a significant discount to custoners
wi th high volunme usage. Aggregating the toll usage of MedNet's
i ndi vidual custoners in the Centrex group qualifies MedNet to
purchase CNS and thereby obtain a significant discount off tol
rates. MedNet al so receives a significant discount off Centrex
service in the special contract resulting fromthe aggregated
volunme of its customers. By a provision in the Centrex specia
contract, however, MedNet does not nmake a profit on Centrex.
Some portion of the toll discount is passed on to MedNet's
custoners (the doctors and hospital), making the arrangenent



satisfactory to both parties.
When Staff becane aware that MedNet was acting as a

swi tchl ess aggregator, purchasing and reselling CNS, it raised
several issues. First, NYNEX s tariff specifically prohibits
such resale of retail products and therefore it appeared to Staff
t hat NYNEX seened to be in violation of its own tariff. Second,
MedNet's resale of toll conceivably made MedNet a public utility
acting w thout Comm ssion authorization. Lastly, it was arguable
that groups simlar to MedNet deserve a simlar opportunity for
di scounted toll service. Staff therefore asked the Conm ssion to
commence a proceeding to address these issues; this docket
ensued.
[11. POSITIONS OF THE PARTI ES AND STAFF

A NYNEX

Throughout its testinony and brief, NYNEX stressed the
i nportance of considering nultiple factors with regard to the
i ssue presented, including any effects on contribution, universa
service, carrier of last resort obligations, and opportunity for
rate-regul ated carriers to earn a reasonable rate of return.

NYNEX argued against permtting swtchless aggregators
to resell toll services other than under current tariff
provisions and rates, and with restrictions simlar to those
under whi ch MedNet operates. In practice, that would nean
reselling at low volune rates to | ow volunme users only, reselling
at high volume rates to high volunme users only, and selling CNS
to single locations only, as defined by the NYNEX tariff. As
support for its argunment, NYNEX averred that permtting
switchl ess aggregators to resell toll services outside the
current tariff conditions would harm NYNEX, interexchange
carriers, current CNS custoners, and conpetition generally.

Inits contention that it would suffer harm NYNEX
argued that the CNS tariff was designed as a response to tol
provi ders who could bypass the switched toll network by
term nating special access lines directly fromthe custoner's
Centrex or PBX to an Interexchange Carrier's (I XC s) Point of
Presence. NYNEX s CNS service attenpts to mirror in price the
toll providers' offering, providing a high volune rate to a
single location, without violating the price floors agreed to in
the DE 90-002 Stipulation. NYNEX argued that diverting the use
of CNS to | ow volunme users at nultiple |ocations who have been
aggregated by switchless resellers renoves NYNEX s opportunity to
conpete with bypassers without violating the Stipulation. NYNEX
claims it would also result in a loss of up to $34, 000,000 in
revenues. In addition to the harmto NYNEX, the |ost revenues
coul d reduce contribution to a point where, according to NYNEX
rates would have to be increased. This likely rate increase
woul d harmthe public interest.

NYNEX al so argued | XCs woul d be harned because
switchless resellers could price below | XC costs of access.
Hence, |1 XCs would be forced to lower their prices to conpete with
the swtchless resellers, or |ose custoners.

Current CNS custoners would al so be harmed by
permtting unrestricted switchless resale, NYNEX clained, because
a potential CNS rate increase would occur without notice to the



CNS custoners. NYNEX would be harned further if CNS custoners
term nated contracts w th NYNEX because of the higher rates.

NYNEX al so argued that tel ecommuni cati ons conpetition
i n New Hanpshire woul d be harnmed because switchless resale is not
true conpetition since it is not based upon the relative network
efficiencies of the conpetitors. Switchless resellers depend
entirely on the network provided by other carriers, whether Loca
Exchange Carriers (LECs) or | XCs. Pronoting conpetition that is
not based on actual efficiencies would pronote nere price
arbitrage, NYNEX argued, and would not bring the benefits of true
conmpetition. NYNEX pointed out that New Hanpshire is already
gai ning the benefits of conpetition through sw tched conpetition,
e.g., declining prices and increased Optional Calling Plan
of ferings.

Arguing in the alternative to its clains that resale of
toll by switchless aggregators would create harm NYNEX averred
that MedNet did not resell toll. NYNEX maintained that MedNet
nmerely operated under a restrictive contract as an end-user of
Centrex service. MedNet, the end-user, exists at a single
| ocation, according to NYNEX, consistent with the NYNEX tariff;
the single |ocation, again according to NYNEX, is the Centrex
switch location within the NYNEX Central O fice. Inextricably
part of Centrex service are capabilities for local, toll,
i nt erexchange services and call managenent features. The fact
that those capabilities are all present and used by MedNet's
"menber" doctors and hospital does not nmake Mednet a reseller,
accordi ng to NYNEX

Lastly, NYNEX argued that the issue of resale of tol
by switchl ess aggregators belongs in a broader docket better
suited to considering policy. The appropriate docket to consider
this issue, NYNEX suggested, is a docket in which the Conm ssion
evaluates the two year trial of facilities-based conpetition
established in the DE 90-002 Stipul ation.

B. The | ndependent s

The | ndependents joi ned NYNEX i n reconmrendi ng that the
Comm ssi on defer consideration of the issue to a generic review
of the two year trial of conpetition established in the
Stipul ation. The Independents referred to the Stipulation as a
conpr ehensi ve framework for resolving the many conpl ex issues
associ ated with I ong distance conpetition. The effects of
unrestricted resale have inplications for |ong distance
conpetition which were covered in the Stipulation and therefore
shoul d be consi dered together.

As an exanple of the interaction between the
Stipul ation and unrestricted resale, the |Independents discussed
CNS. Unrestricted resale of CNS would go beyond the intent for
whi ch CNS was introduced, which the | ndependents contend was to
provide a service conpetitive with service by I XCs utilizing
Speci al Access (one of the forns of access central to the
Stipulation's pricing rules). Including Special Access as part
of the relevant form of access caused CNS to be priced a certain
way, in accordance with the pricing rules set out by the
Stipul ation. However, according to the |Independents,
unrestricted resale of CNS coul d change the rel evant form of



access from special access to switched access for swtchless
resellers. The Independents concur with NYNEX that the
switchless resellers would have costs as | ow as seven cents per
m nute while | XCs' costs would be closer to eight cents a mnute
pursuant to the Stipulation.

In their brief, the Independents urged that the
Conmi ssion define the terns "End User" and "Reseller” if it is
going to address resale. Disagreeing with NYNEX, the
I ndependents assert that MedNet is not an end-user in that the
doctors' offices have no affiliation with MedNet other than for
obtai ni ng | ess expensive tel ecomuni cations service. Thus,

MedNet is purchasing toll for resale and not for ultimte
consunption. The key, the |Independents argued, is crafting an
accurate definition of end-user.

The | ndependents proposed to define end-user based on
whet her the use is for personal and adm nistrative purposes by
the custoner, its enployees, guests and affiliates or for sale to
others. Under the |Independents' definition, because MedNet's use
is for sale to others, it would be a reseller. Adoption of the
proposed definition, the |Independents averred, would renove
artificial incentives to create shell organizations to resel
toll

If the Commi ssion were to permt resale, the
I ndependent s argued agai nst any requirenent that resale of tol
be restricted to use froma single |location, or any other use
restriction which may create artificial incentives to bypass
i ndependent tel ephone conpany sw tched access services. A single
| ocation restriction thus becones problematic because it el udes
precise definition, permtting MedNet's single location to
i nclude offices |ocated throughout Concord, Pittsfield and
Penbr oke.

Finally, the |Independents recomended that sw tchl ess
resellers of toll, if permtted, should neet Conmm ssion
certification standards. The Independents claimthat, by
certification processes, the Conm ssion can provi de consuners
with basic regulatory protections simlar to the ones provided by
the Commi ssion's supervision of entry for interexchange carriers.

C. Uni on

Uni on argued agai nst considering this issue until after
eval uation of the trial period established by the Stipulation.
The Stipulation, according to Union, governs all toll conpetition
and, therefore, issues affecting toll conpetition nust be
deferred until after the Trial Period s conpletion. Varying the
requirenments of the Stipulation can occur only by consent of al
the parties to the Stipulation, according to Union.

Uni on mai ntai ned that several inpedinents exist which
prohibit resale of toll by switchless aggregators. First,
permtting such resale, other than under tariff provisions, would
constitute an unreasonable preference for switchless resellers,
violating RSA 378:10 and 378:11. Second, permtting such resale
woul d coerce NYNEX into violating the Stipul ation.

D. AT&T, Tel ephone Resell ers Associ ation

Bot h AT&T and the Tel ephone Resellers Association (TRA)

submtted witten comments in support of permtting resale of



retail toll. Neither appeared at the hearing.

E. OCA

The OCA argued that the benefits of conpetition have
arrived in the high volume toll markets where the effects of DE
90- 002 can be seen in declining prices and increased choi ces.

The Commi ssion can bring the sane benefits to | ow volune, i.e.
residential toll markets, the OCA averred, by permtting

aggr egati on. In the OCA's view, permtting aggregation
woul d

correct the failure of the DE 90-002 conpetition experinment with
regard to | ow volune toll custonmers, a failure that is evidenced
by the high rates and few choi ces experienced by residenti al
custoners. The Comm ssion recognized this failure, clained the
OCA, inits Order No. 21,728, wherein the Conm ssion noted the
"lack of significant reductions in standard MIS rates avail abl e
to the | ow vol une custoner."”

According to the OCA, the NYNEX- MedNet Centrex
operation is the only non-enpl oyee and non-geographically
adj acent Centrex network existing in New Hanpshire. Linked with
NYNEX' s peculiar definition of single |ocation, the MedNet
arrangenent all ows NYNEX to overcone conpetition in the high-volune
mar ket, while retaining control and continuing to deny the
advant age of the discounted toll rates to | ow vol une custoners.

The OCA asserted that the above-described situation is
fundanental ly unfair to residential custoners, given that the
techni cal support and structure is the sane for both nulti-Iocation
and NYNEX s so-called single |location Centrex. Thus,
ot her organi zati ons should be permtted to duplicate the MedNet
arrangenent on a nulti-location basis. The OCA concl uded NYNEX
unfairly extracts higher prices fromsmaller custoners for the
sanme service, discrimnating by mani pul ating the definition of
single | ocation based upon who the potential custoner is. In
support of its argunent, the OCA pointed out that although the
doctors thensel ves did not nove their offices, NYNEX treated the
| ocation of the doctors, after they joined MedNet, as being a
new, single location. The definition of single |location is,
argued the OCA, the lever for NYNEX's ability to get high
contribution fromsmall custonmers while giving discounts to high
vol une custoners in response to conpetition in the high volune
mar ket. This | everage could be overconme by allow ng smaller
custoners to aggregate their usage.

The OCA proposed that NYNEX s CNS tariff should

exclude reference to any single |ocation requirenent because
NYNEX i s not abiding by the plain neaning of the current
| anguage. Alternatively, the OCA proposed redefining the current
| anguage to include MedNet-1ike arrangenents by organi zations
i ncl udi ng nei ghbor hood associations within a Iimted geographic
area. Wthout having perforned a technical or accounting
assessnment, the OCA argued that NYNEX could furnish a billing and
collection systemfor nulti-location systens simlar to that it
provides to MedNet, despite NYNEX's claimto the contrary.

The OCA al so di sputed NYNEX s clai mthat because of its
soci al contract burdens, NYNEX should be treated differently than
interstate | XCs. Wile shifting Non-Traffic Sensitive costs to



the state jurisdiction my have permtted aggregati on of mnutes
on a nulti-location basis at the interstate |evel, the OCA argues
t hat NYNEX does not have a right to maintain its pricing
di sparities between high volune and | ow vol une toll.

Lastly, the OCA argued that the New Hanpshire
Legi sl ature, by mandating conpetition for its tel ecomuni cations
market in Senate Bill 106, decided that the benefits of
conpetition are worth the disconforts of change experienced by
current nonopolist tel ecomunications providers. Thus, the
specter of increasing basic rates in order to nake up for | ost
contribution, which the OCA argued is a false alarm shoul d not
affect the outcome of this docket.

F. St af f

Staff argued in favor of permtting switchless
aggregation of custonmers to purchase toll services for resale
because the benefits of such an expansi on woul d outwei gh the
possible loss to contribution. Staff cited |ower prices,
i ncreased choi ces, increased efficiency, inproved quality, and
i ncreased denmand for toll services.

Staff argued that the New Hanpshire Legislature has
deci ded that increasing conpetitive pressures will bring benefits
to New Hanpshire. Staff clained that no evidence was produced to
prove that universal service, rate stability, economc
efficiency, or carrier of last resort concerns woul d be adversely
affected by going forward now Staff also exhorted the
Comm ssion to allow the forces of conpetition to set the prices
for the service, rather than attenpting to regulate a price.

Staff concentrated on the lack of a firmdefinition of
the termresale, pointing out that NYNEX considered resale to be
sale to the public at large for profit while Staff considers
resale to be any resale, thereby including MedNet. Staff agreed
with the OCA that NYNEX has used idiosyncratic definitions to
circunvent the tariff prohibition on resale of retail. Staff
reconmended that the prohibition be elimnated from NYNEX s
tariff. Staff also recommended that, until such time as the
tariff prohibition is renoved, MedNet's services should be
gr andf at her ed.

Staff also agreed with the OCA' s position regarding
NYNEX' s definition of single location. Staff cited testinony by
a NYNEX witness that the only difference between nmulti- and
single location provision of toll is a different price and
packagi ng.

Staff averred that regulation of sw tchless aggregators
is not directly mandated by statute but that, if the Conm ssion
chose to, the Conmmi ssion could require NYNEX to |limt sales of
retail services for resale to those resellers who agree to abide
by particul ar Conm ssion regul ati ons.

G Post-Hearing Menoranda on the Effect of the Act
NYNEX agrees that Section 251(c)(4)(B) prohibits

unreasonabl e restrictions on resale. NYNEX argues that its
tariff condition of a single location is not a restriction but is
a defining limtation of the service as it exists. NYNEX argued
that the Conm ssion should defer any further action in this
docket until after the FCC issued its inplenenting order and



regulations. In particular, NYNEX pointed to the FCC Notice of
Proposed Rul emeking of April 19, 1996, as support for its
contention that the FCC intended to resolve the questions raised
in this docket.

The post-hearing nenorandum filed by Union and
concurred in by the Independents asserted that CNS custoners
constitute a category or class of custonmers, categorized by
| ocation. Union and the Independents then cited Section
251(c)(4)(b), which allows the prohibition against reselling a
service, available only to a specific category of custoners, to

different category of custoners. Union and the Independents
conclude that the single location restriction, a categorizing
factor, is permssible.
The OCA' s nmenorandum put forth the argunent that CNS is

a retail product subject to resale at whol esale prices and that
permtting its resale by aggregators will create pressure on
intrastate toll rates, a positive effect of conpetition
encour aged by the New Hanpshire Legislature. The OCA al so

ar gued
that NYNEX s tariff |anguage restricting resale is no |onger

valid because it sold retail toll to MedNet for resale. In
addition, the OCA raised a concern over value of service
pri cing,

a method of pricing which is prohibited by the Act, according to
the OCA, because it does not consist of retail price mnus
avoi ded costs.

Staff cited Section 251(c)(4) for the proposition that tol
service is now available for resale. Staff then referred to
portions of the FCC s Notice of Proposed Rul emaki ng as
prohibiting all but two very narrow restrictions on resale. In
Staff's opinion, enlarging those narrow restrictions to include
NYNEX' s peculiar definition of single |ocation wuld be
unr easonabl e and di scrim natory.

V. COW SSI ON ANALYSI S

We have reviewed the testinony, exhibits, and nmenoranda

submtted in this proceeding. W appreciate the tinme and
efforts

of the parties and Staff in addressing an i ssue which was

conplicated by the fact that the tel ecommuni cations industry is

in an era of rapid regul atory change.

W find that the Tel econmuni cations Act of 1996 is
conclusive in resolving the first part of the first issue,
nanel y, whether sw tchl ess aggregations of custoners
(aggregators) can purchase toll services for resale. The plain
meani ng of Section 251(c)(4)(A) creates a duty for incunbent
| ocal exchange carriers to offer for resale at whol esale rates
any tel econmuni cations service that the carrier provides at
retail to subscribers who are not tel ecomunications carriers.
Since toll service, and Centrex for that matter, is a
t el ecomruni cations service provided at retail to subscribers who
are not tel ecommunications carriers, toll service nust be

of fered
by NYNEX for resale. The Act provides no prohibition or



restriction that the offering shall be available only to

non- aggregators. Therefore, we find that swtchl ess aggregators nust

any
W th

by

be permitted to purchase toll services for resale.

We now address the second part of the first issue,
nanely, whether the sw tchl ess aggregator nust be a public
utility. Although swi tchl ess aggregators provide
tel ecomuni cations service, it is arguable that they are not
squarely within the statutory definition of a public utility
found at RSA 362: 2 because they do not own, operate or manage

pl ant or equi pnent. Nonethel ess, we believe that in keeping
the spirit of the statute, toll aggregators should be approved

the Conm ssion as resellers consistent with our current

practice.

t he

t hat

We will therefore require Conm ssion approval of swtchless tol
aggregators. MedNet, which acts as an aggregator for health
professionals, should therefore file as soon as possible for
approval as a reseller. |In addition, Staff is currently
preparing for our review a sinplified and streanlined reseller
approval process.

Havi ng deci ded that sw tchl ess aggregators nust be
permtted to purchase LEC toll services for resale, we turn to a
qguestion of whether NYNEX can restrict the resale of CNS to
single locations in the manner NYNEX proposes, that is, defining
single location differently in different instances. This
question, too, is guided by the Act. Section 251(c)(4)(B)
forbids incunbent LECs from inposing unreasonabl e or
discrimnatory conditions or limtations on resale, with certain
narrow exceptions. In Paragraphs 935 through 971 of its First
Report and Order in Docket No. 96-325, the FCC interpreted
pertinent sections of the Act. The FCC concl uded that
restrictions on resale of volune discounts are presunptively
unreasonable as long as the reseller, in the aggregate, neets

mnimal | evel of demand. In Paragraph 953, the FCC stated: "W
bel i eve restrictions on resale of volune discounts wll
frequently produce anticonpetitive results w thout sufficient
justification.” We concur in the FCC s belief and we find

NYNEX has not overcone the presunption that its single |ocation
restriction is unreasonable. W w Il order the single |ocation
restriction to be renpved.

The next issue, as articulated in our Oder of Notice,
exam nes what tariff is appropriate to govern resale. W will
not enunciate a specific tariff here. The better approach is to
require the parties to this docket to jointly file a
reconmendation as to the appropriate tariff for resale of retai
toll, including the terns and conditions necessary for billing
such service.

Based upon the foregoing, it is hereby
ORDERED, that swi tchless aggregations of custoners
(aggregators) may purchase toll services for resale; and it is



from

FURTHER ORDERED, that switchl ess aggregators that
purchase toll services for resale nust obtain prior approval

the Conmmi ssion in order to offer resold toll services; and it is

FURTHER ORDERED, that MedNet shall file a petition for
Conmmi ssion approval as a reseller; and it is

FURTHER ORDERED, that MedNet is granted interim
authority to serve its custoners until the Comm ssion rules on
its petition for approval as a reseller; and it is

FURTHER ORDERED, that NYNEX shall renove the single
| ocation restriction fromits CNS tariff by filing a tariff
revision within 60 days; and it is

FURTHER ORDERED, that the parties to this docket shal
jointly file a proposed tariff for resale of retail toll within
60 days of the date of this order

By order of the Public Uilities Conm ssion of New
Hanpshire this ninth day of Decenber, 1996.

Dougl as L. Patch Bruce B. Ellsworth Susan S. Ceiger
Chai r ran Conmi ssi oner Conmi ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



