(Deci si on No. C96-449)

BEFORE THE PUBLI C UTI LI TI ES COVM SSI ON
OF THE STATE OF COLORADO

* * *

I N THE MATTER OF THE
PROPOSED RULES REGARDI NG
| MPLEMENTA- TI ON OF  40- 15-
101, et seq.-RESALE OF
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Mai |l ed Date: April 26, 1996
Adopted Date: April 25, 1996

BY THE COVMM SSI ON:

A.  Procedural Background

1. This matter is before the Conm ssion to consider
the Applications for Rehearing, Reargunment, or Reconsideration
("Applications for RRR") of Decision No. C96-351, tinely filed
on April 22, 1996, by AT&T Communications of the Mountain
States, Inc. ("AT&T"); Ml Teleconmunications Corporation
("Ml ") MFS Intelenet of Col orado, I nc. ("MFS"); TCl
Communi cations, Inc., Teleport Conmunications G oup Inc., and
Sprint Communi cations Conpany L.P. (collectively "TCl et

al."); and US WEST Comruni cations, Inc. ("USWC").
2. Deci si on No. C96-351 was nmiled on April 1, 1996.
In the decision, the Conm ssion adopted Rules for the Resale
of Tel ecommuni cati ons Exchange Services, 4 CCR 723-40. The

rules were attached to the deci sion.



3. The Applications for RRR take issue with our
adoption of Rules 2.2, 3.6, 6, 7.1, 8.1, 8.3 and 8. 4. Based
on our discussion below, we wll grant in part and deny in
part these Applications for RRR

B. Discussion

1. Rule 2.2. MCI, MFS, TClI et al., and USWC all
took issue with Rule 2.2 as adopted. Specifically, all four
of these applicants for RRR objected to the provision of Rule
2.2 which inposes incunbent status on new entrants after three
years have passed post-certification. According to Rule 2.2,
if the new entrant believes, after three years, that it should
not be treated as an incunbent, the new entrant nmay apply with
t he Comm ssion for continuation of new entrant status.

a. MCI and MFS argue that the three year test
i nproperly places the burden on a new entrant to prove that it
should not be treated as an incunbent after three years. W
are of the opinion that this burden is not so significant as
to constitute a barrier to entry. Further, we do not believe
that it inpairs our ability to consider on a case-by-case
basi s whether a new entrant should be treated as an incunbent.
It nerely creates a rebuttable presunption that after three
years post-certification, a new entrant will be sufficiently
established to be treated as an incumbent.
b. MFS also argues that the three year test

i nperm ssibly inposes the additional burden on new entrants of



charging the now existing incunbent LECs' wholesale prices.
MFS m sconstrues the rule. There is no requirenment that the
whol esal e rates to be charged by a new entrant reclassified as
an incumbent will be the sanme as the whol esal e rates charged
by now- existing LECs. There is no necessity to nmodify Rule
2.2 to correct this m sapprehension.

C. TCl et al. also assert that the three year
test inposes inproper burdens on new entrants. Specifically,
TCl et al. claim that the three year test would arbitrarily
i npose on new entrants the obligation to charge wholesale
prices for services to be resold. As di scussed above, we do
not believe that the burdens inposed by the three year test
are unreasonabl e.

d. USWC takes an entirely different approach--it
argues that new entrant status should expire on July 1, 1999,
wi thout regard to certification date for the new entrants. W
believe that such a limtation would arbitrarily abolish the
conpetitive toe-hold created by the Tel ecommunications Act of
1996 ("the Act") by differentiating between the regulatory
schemes applicable to new entrants and to incunmbents. Under
USWC' s proposal, a new entrant obtaining certification late in
the set three-year period would be reclassified as an
i ncumbent regardless of its inability to establish itself
t hrough operation over tine. W will reject USWC s argument.

e. In addition, TCI et al. argue that the



definition contained in Rule 2.2 inproperly uses the

di sjunctive "or" instead of the conjunctive "and" when it
refers to the factors which will be considered in determ ning
whether a new entrant will be treated conparably to an

i ncunmbent . As we stated in Decision No. C96-351, our intent
was to enunerate the factors to be considered as they are set

forth in 252(h)(2) of the Act. Deci si on No. C96-351 at 12.

Subsection 252(h)(2) of the Act uses "and." Since our intent
was to be consistent with the Act, we will nodify Rule 2.2 to
substitute "and" for "or" in that portion of the rule which
enunerates the factors which wll be considered in the

determ nation of whether to treat a new entrant as an
i ncunmbent . This change is consistent with our decision today
to modify the sanme definition in the rules adopted in Docket
No. 95R-556T.

2. Rule 3.6. Rule 3.6 provides that incunbent
facilities-based t el ecomruni cati ons provi ders char ge a
whol esale price for services sold for resale, detern ned
according to the standard set forth in 252(d) (3) of the Act.

USWC supported Option 1 for a proposed Rule 4.4, which we
considered during our rulemking proceedings. USWC argues
that we should abandon the federally-inposed standard and
adopt this proposed Rule 4.4 containing a new definition, that
of "relevant cost," as the floor for the determ nation of the

whol esale rate to be charged. W do not believe that USWC has



provi ded either a new argunent in support of its porposal or
an adequate basis to justify our departure from the
requi renents of the Act. We will reject USWC s argunent.

3. Rule 6. USWC plows old ground when it reiterates
its argunent that the Conmm ssion may not require tariff

filings under Rule 6. We have addressed USWC s arguments in

Deci sions No. C96-291, (C96-347 and C96-351. W wll not
repeat our reasoning here. W will reject, again, USWC s
argunent .

4. Rule 7.

a. USWC naintains that if the Conm ssion retains
its tariff-filing requirenment, Rule 7.1 nmust be nodified to
renove the requirement that negotiated agreenments my not
conflict with effective rates, terns or conditions contained
in the tariff of the teleconmmunications service provider. As
we di scussed in Decision No. C96-347, at 28,

a tariff and a negotiation process may coexi st where

generally available terns and conditions are set
forth in tariffs, and other itens are left for

private negotiations. W note that one of the
purposes of a tariff is to ensure that listed terns
and conditions ... are publicly known and generally
avail abl e to al | custoners on a uni form

nondi scri m natory basis.

W believe that tariff and contract provisions nmay be
construed harnoni ously. It is conceivable that we may find
that a termin a contract that we review for approval pursuant
to 252 of the Act is inconsistent with the carrier's tariff

rat es, terns or condi ti ons, but is nonet hel ess nmor e



advantageous to the public than the tariff provisions. At
that time, we wll be able, on a case-by-case basis, to
require that the carrier anend its tariff to reflect the nore
advant ageous contract termin its tariff. W therefore reject
USWC' s argunent.

b. W note that Rule 7.1 as adopted contains
| anguage that would require the Commission to process
approval s of negotiated contracts under the Conm ssion's Rul es
of Practice and Procedure. Since the adoption of Decision No.
C96- 351, we have adopted enmergency rul es concerning processing
negoti ated contracts for Comm ssion approval. These energency
rules are not part of the Rules of Practice and Procedure.
Therefore, we will delete the phrase in Rule 7.1 referring to
t he Comm ssion Rules of Practice and Procedure.

5. Rule 8.1.

a. AT&T argues in its Application for RRR that
Rule 8.1 inproperly requires resellers to conply with the
provi si ons of 40- 15-502(3), C R S. Section 40-15-502(3)
provides that rates for basic |ocal exchange service may not
rise above certain statutorily-prescribed |evels. AT&T is
concerned that such a rate Ilimtation could preclude a
reseller from recovering its costs to provide basic |ocal
exchange service. Rule 8.1, which is sinply a requirenent
that resellers conply with an existing Col orado statute, was

proposed as a consensus rule, and we have adopted it verbatim



AT&T has neither explained its departure from consensus nor
justified our deviation from the consensus rule as adopted.
W will reject AT&T's argunent.

b. AT&T also contends that Rule 8.1 may confli ct
with the Comm ssion's Costing and Pricing Rules. AT&T' s
concern my be allayed by our opinion that the Costing and
Pricing Rules serve as a guide for nmethodologies to use in
pricing teleconmunications services. However, if and when the
situation arises where there is a fact-specific conflict

between the application of Rule 8.1 and of the Costing and

Pricing Rules, we will nake a determ nation at that time as to
the proper way of resolving the issue. W wll reject AT&T' s
argunent .

6. Rule 8. 3. AT&T and MCl object to the Rule 8.3
restriction on resale of services to the sane category of
customers to whom the service is available from the
whol esal er. As we noted in Decision No. C96-351 at 21, the
| anguage in Rule 8.3 is taken directly from 251(c)(4)(B) of
the Act. The extent to which we |limt resale of services to
the same category of custoners to whom the whol esaler offers
the services nmay not be a perfect solution to making the
transition from nonopoly regulation to a conpetitive market.
However, we believe that there are nmany uncertainties
associated with inplementation of conpetition. As we stated

in Decision No. C96-351, this restriction is designed to limt



arbitrage in the provision of resold services. Future events
may show that this restriction is overly broad; however, we do
not know that will be the case. Therefore, we intend that we
will revisit this issue, at |east as soon as we address the
issue of revising the definition of basic service as required
by 40- 15-502(2), C R S Therefore, we wll decline to
nodi fy Rule 8.3 as requested by AT&T and Ml .

7. Rule 8.4. Rule 8.4 as adopted is identical with
t he proposed consensus rule. AT&T argues, however, that this
rule may be anbi guous. In order to clarify our intentions,
and to renove any anbiguity, we wll grant AT&T's Application
for RRRin this respect; we will add the word "reseller's" to
nodi fy the term "Comm ssi on-approved price." Thus, it should
be abundantly <clear that the reseller's own Conm ssion-
approved price for basic |ocal exchange service nmust be
di scl osed on the end-user's bill

8. Wth the changes enunerated above, and reflected
in the attached Rules for the Resale of Telecomrunications
Exchange Services, we believe that the rules are consistent
with federal and state |aw. They will assist the Comm ssion
in achieving the goal of conpetition in the |ocal exchange
tel ecomruni cati ons market in an appropriate way through the
regul ation of resale of services. The changes enunerated
above should be adopted, and the Applications for RRR should

be granted in part and denied in part consistent with the



above di scussi on.
1. ORDER
A.  The Comm ssion Orders That

1. The above-enunerated changes to the Rules for the
Resal e of Tel ecommuni cati ons Exchange Services are adopted,
and are reflected in the rules attached as Attachnment A

2. The Applications for Rehearing, Reargunment or
Reconsi deration of MClI Tel ecommuni cati ons Corporation, M-S
I nt el enet of Col orado, Inc., and US WEST Communi cations, Inc.
are deni ed.

3. The Applications for Rehearing, Reargunment or
Reconsi derati on of AT&T Conmuni cations of the Muntain States,
I nc. and of TCI Communications, Inc., Teleport Conmunications
Group Inc., and Sprint Comrmuni cati ons Conpany L.P. are denied
in part and granted in part.

4. This order shal | become effective 20 days
following the Mailed Date of this decision in the absence of
filing of an application for reconsideration, reargunment, or
reheari ng. In the event an application for reconsideration,
reargunent, or rehearing to this decision is tinmely filed, and
in the absence of further order of this Comm ssion, this order
of adoption shall become final wupon a Commission ruling
denyi ng any such application. B. Wthin 20 days of
final Comm ssion action, the adopted rules shall be filed with

the Secretary of State for publication in the next issue of



the Col orado Register along with the opinion of the Col orado
Attorney General regarding the legality of the rules.

1. The adopted rules shall also be filed with the
O fice of Legislative Legal Services within 20 days follow ng

t he above-referenced opinion of the Colorado Attorney General.

2. The 20-day period provided for in 40-6-114(1),
C.RS., within which to file applications for reconsideration,
reargunent, or rehearing begins on the first day followi ng the
effective date of this order.

3. This Oder is effective on its Muil ed Date.

10



C. ADOPTED IN OPEN MEETI NG April 25, 1996.

COW SSI ON

Comm ssi oner s

THE PUBLI C

UTI LI TI ES

OF THE STATE OF COLORADO

COW SSIONER CHRISTINE E. M  ALVAREZ

g: \esq\ 557
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EFFECTI VE APRIL 5,

RESI GNED
1996.



Attachment A
Deci si on No. C96-449
DOCKET NO. 95R-557T
4 CCR 723-40

THE
PUBLI C UTI LI TI ES COVM SSI ON
OF THE
STATE OF COLORADO

RULES FOR THE RESALE
OF TELECOMMUNI CATI ONS EXCHANGE SERVI CES

4 CCR 723-40

BASI S, PURPOSE, AND STATUTORY AUTHORITY.

The basis and purpose of these rules is to establish regulations
regarding the resale of telecomunications exchange services. These rules
ensure the non-discrimnatory availability of services for resale in a
manner that allows resellers to provide service to their end-users in a way
t hat enhances conpetition.

The rules are clear and sinple and can be understood by persons
expected to conply with them They do not conflict with any other
provi sion of law and there are no duplicating or overl apping rules.

These rules are issued pursuant to Sections 40-2-108, 40-15-108,
40-15-502 (5) (b), and 40-15-503 (2) (b) (IV) C RS

RULE 4 CCR 723-40-1. APPLI CABI LI TY.
These rules are applicable to all certified telecomunications
provi ders that provide tel econmuni cations exchange service in the state of

Col or ado.

RULE 4 CCR 723-40-2. DEEL NI TI ONS.
The neaning of terns used within these rules shall be consistent with
their general usage in the telecomunications industry unless specifically

defined by Colorado statute or this rule. As used in these rules, unless
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the context indicates otherwise, the followi ng definitions shall apply:

723-40-2.1 EFEacilities-based tel econmmuni cati ons provider: A
certified provider of telecommunications exchange service who owns
facilities.

723-40-2.2 lncunbent facilities-based telecomunications provider
A facilities-based tel ecommunications provider that, on February 8, 1996
provi ded tel ephone exchange service in Colorado and either (a) on such date
was a nmenber of the exchange carrier association or (b) is a person or
entity that becane a successor or assign of a nenber described in clause
(a). If a provider has held a Certificate of Public Convenience and
Necessity to offer |ocal exchange service in Colorado for three years, such
provi der shall be considered an incumbent unless the Conmi ssion determ nes
that such designation is not in the public interest. A facilities-based
t el ecommuni cations provider which has not held a Certificate of Public
Conveni ence and Necessity to offer |ocal exchange service in Colorado for
three years may al so be considered an incunbent telecomunication provider
if: (a) such provider occupies a position in the market for telephone
exchange service within an area that is conparable to the position occupied
by a provider described above; (b) such provider has substantially replaced
an incunbent facilities-based telecommunication provider described above
orand, (c) the Conmi ssion has otherw se determ ned that such designation is
in the public interest.

723-40-2.3 (perational support: Mechani sns used to facilitate the
resale of telecomunications services including, but not limted to, the
taking of service and repair orders, and the exchange of billing data and

end-user account data in a manner consistent with Federal and Col orado | aw,

through the nutual exchange of infornmation between facilities-based
t el ecommuni cations providers and resellers. This information may be
exchanged in a variety of ways which may include, but is not limted to,

electronic interfaces, technical interfaces, or access to databases.
723-40-2.4 Reseller: A certified provider of teleconmunications

services who purchases, pursuant to Conm ssion-approved contract or
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effective tariff, telecomunications services from a facilities-based
tel ecommuni cations provider and then offers the services, either by
thensel ves as separate tariff offerings or in conbination wth other
services, to an end-user.

723-40-2.5 Rural telecommunications provider: A teleconmunications
provi der whi ch:

(1) serves only rural exchanges of ten thousand or fewer access
I'ines;

(2) provi des common carrier service to any |ocal exchange carrier
study area that does not include either (a) any incorporated place of
10, 000 i nhabitants or nore, or any part thereof, based on the npbst recently
avail abl e population statistics of the Bureau of the Census; or (b) any
territory, incorporated or unincorporated, included in an urbanized area
as defined by the Bureau of the Census as of August 10, 1993;

(3) provi des tel ephone exchange service, including exchange access,

to fewer than 50,000 access |ines;

(4) provi des telephone exchange service to any I|ocal exchange
carrier study area with fewer than 100,000 access |lines; or

(5) had | ess than 15 percent of its access lines in communities of
nmore than 50,000 on February 8, 1996

723-40-2.6 Tel ecommunications: The transmi ssion, between or anong
points specified by the user, of information of the user’s choosing,
wi thout change in the form or content of the information as sent and
recei ved.

723-40-2.7 Telecommunications exchange service: Service within a
t el ephone exchange, or within a connected system of telephone exchanges
within the same exchange area, operated to furnish subscribers wth
i nterconmmuni cating service of the character ordinarily furnished by a
si ngl e exchange, and which is covered by the exchange service charge.

723-40-2.8 Telecomunications provi der: Any provi der of
t el econmuni cati ons exchange servi ces.

723-40-2.9 Telecommunications servj ce: The of fering of
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tel ecommuni cations for a fee directly to the public, or to such classes of
users as to be effectively available directly to the public, regardl ess of

the facilities used.

RULE 4 CCR 723-40- 3. REGULATION OF FACILITIES- BASED TEIECOVMUNI CATI ONS
PROVI DERS.

723-40-3.1 To encourage the devel opnent of bal anced conpetition, al
facilities-based teleconmunications providers shall neither prohibit nor
i npose unreasonable or discrimnatory conditions or limtations on, the
resale of their regul ated tel econmuni cations services.

723-40-3.2 Facilities-based telecommnications providers shall not
be required to nodify their Conm ssion-established |local calling areas for
the purpose of accommpdating a reseller

723-40-3.3 Operational Support

723-40-3.3.1 Each facilities-based t el econmuni cati ons
provi der shall offer, in a non-discrimnatory manner, pursuant to contract
or tariff, the operational support necessary to enable each reseller
certified within the facilities-based tel ecommunications provider's service
territory, the opportunity to provide the reseller's end-users the same
quality of service, consistent with 4 CCR 723-2, as is available to the
facilities-based tel ecommuni cati ons provider's end-users.
723-40-3.3.2 Such contracts shall be approved by the

Conmmi ssion and avail able for review pursuant to Conmi ssion order

723-40-3.4 A facilities-based telecomunications provi der may
require a deposit froma reseller, pursuant to a Conmi ssion approved tariff
filing,. The tariff shall specify, at a mninum the anmount of the
deposit, the circunstances under which the deposit shall be required, when
the deposit shall be returned, and the terns and conditions of the
forfeiture of the deposit. Such deposit shall be in an anmount sufficient
to recover the reasonable costs borne by the facilities-based
tel econmuni cations provider in the event the reseller (1) abandons,

di scontinues, or curtails telecommunications exchange service without
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Conmi ssi on approval or (2) fails to pay t he facilities-based
t el ecommuni cati ons provider for services rendered.

723-40-3.5 In the event a reseller abandons, discontinues, or
curtails tel econmmuni cati ons exchange service w thout Commi ssion approval
the facilities-based telecommunications provider shall (1) notify each
customer of the reseller’s abandonnent, discontinuance, or curtail ment of
service and of the customer’s option to receive services directly fromthe
facilities-based tel ecommunications provider or switch to another provider
and, (2) provide, at a mninmm exchange tel econmunications service to each
of the reseller’'s forner custonmers pursuant to the facilities-based
tel ecommuni cations provider’s rates, terms, and conditions, unless the
cust oner requests service from anot her provider

723-40-3.6 Subject to Commission approval, an incunbent facilities-
based tel econmuni cations provider shall charge resellers a price equal to
the retail price the provider charges end-users adjusted for_any marketing,
billing, collection, and other costs that will be avoided by the incunbent
facilities-based tel ecommunications_provider. For purposes of this rule,
the price charged to resellers shall also reflect any package di scounts the
i ncunbent facilities-based teleconmunications provider offers to its
end-users for a conmbination of products if the resold conbination of

products purchased is identical

RULE 4 CCR 723-40-4. SERVI CE QUALITY.

723-40-4.1 For purposes of conpliance with the Conmission's Rules
Regul ating Tel ecommuni cations Service Providers and Tel ephone Uilities
(4 CCR 723-2), the reseller is a customer of the facilities-based
t el ecommuni cati ons provider

723-40-4.2 Al providers of local exchange services, including
resellers, shall conply with all Conmmssion rules applicable to |ocal
exchange service providers.

723-40-4.3 The provider of local exchange services that directly

interfaces with the end-user is obligated to serve that end-user according
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to the Conmission's rules.
723-40-4.4 Services offered for resale by the facilities-based
t el ecommuni cations provider nust be provisioned at the sane standard of

quality as the services offered to its end-users.

RULE 4 CCR 723-40-5. CONFI DENTI ALI TY.

723-40-5.1 Each facilities-based telecomrunications provider shal
establish procedures to ensure that its personnel, including but not
limted to those personnel who are involved in the provision of resold
service and operational support to resellers, (1) hold as confidential al
information about the reseller and its end-users obtained solely from
providing services to a reseller and, (2) not utilize that information to
conpet e agai nst the reseller

723-40-5.2 Each facilities-based telecommunications provider shal
establish procedures to ensure that specific or sunmarized information
about a reseller or its end-users obtained solely from providing services
to the reseller is not used by the provider to (1) develop marketing
strategy to conpete with the reseller or, (2) develop, market or sell
services that conpete with the reseller

723-40-5.3 Each facilities-based teleconmunications provider and
each reseller of its services shall develop nutually agreeable and
reci procal arrangenents for the protection of their respective custoner

proprietary network infornmation.

RULE 4 CCR 723-40-6. TARI EE FI L1 NGS.

723-40-6.1 Except for those providers addressed in Rule 6.2, each
facilities-based tel ecommunications provider shall file tariffs with the
Conmmi ssion inplementing the resale of services according to these rules
within 30 days of the effective date of these rules, or within 30 days of
the date the facilities-based telecomunications provider receives
operating authority.

723-40-6.2 Rural facilities-based tel ecomunications providers shal
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file tariffs with the Commssion inplenenting the resale of requested
services according to these rules within 30 days after such conpany has
received a bona fide request by a reseller that has been granted operating
authority within the facilities-based tel ecommunications provider's service
territory and the Conm ssion has determ ned that such request is not unduly

econonmi cal ly burdensone and is technically feasible.

RULE 4 CCR 723-40-7. NEGOTI ATI ON, IVEDI ATI ON, AND ARBI TRATI ON

723-40-7.1 Nothing in Rule 6 shall be <construed to Ilimt a
t el econmuni cations provider’'s ability to reach a negotiated, nediated, or
arbitrated agreement with respect to the rates, terns, and conditions
associated with the resale of tel ecommunications services. Such agreenents
shall not be inconsistent with the rates, terms, or conditions contained in
a teleconmunications provider's currently effective tariff _;7—and—wtHt—be

) I . L : )

Procedure—

723-40-7.2 Al agreenents for resale of telecomunications services

shall be submitted to the Conm ssion for approval

RULE 4 CCR 723-40-8. REGULATI ON OF RESEIILERS

723-40-8.1 Al providers of residential basic | ocal exchange
services shall price such services to conply with statutory provisions of
40-15-502(3).

723-40-8.2 Until U S WEST Conmunications, Inc., is authorized to
provide interLATA services in Colorado, or until February 8, 1999,
whi chever is earlier, a telecomunications provider that serves greater
than 5 percent of the nation’s presubscribed access lines may not jointly
mar ket, in Col orado, telecommunications exchange service obtained fromU S
WEST Conmuni cations, Inc., pursuant to 47 U S.C. 251 (c)(4) with interLATA
services offered by that tel ecomruni cati ons provider

723-40-8.3 A reseller that obtains a tel econmunications service at

whol esale that, at retail is available only to a category of subscribers,
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is prohibited from offering such service to a different category of
subscri bers.

723-40-8.4 |f the reseller is reselling basic |ocal exchange service
to a particular end-user, the end-user's bill nust separately identify the

reseller's Comm ssion-approved price for basic |ocal exchange service.

RULE 4 CCR 723-40-9. _DISPUTE RESCOLUTI ON. The Commi ssion shall resolve
di sputes arising out of any provision of resold tel ecomunicati ons services

pursuant to these rules.

RULE 4 CCR 723-40-10. VARIANCE AND WAI VER The Commission nmay permit a
vari ance or waiver fromthese rules, if not contrary to law, for good cause
shown and if it finds that conpliance is inpossible, inpracticable or

unr easonabl e.



