(Deci sion No. C96-150)

BEFORE THE PUBLI C UTI LI TIES COV SSI ON
OF THE STATE OF COLORADO

* *x %

I'N THE MATTER OF PROPOSED RULES )
PRESCRI BI NG THE PROVISION OF EMERGENCY )
REPORTI NG SERVI CES FOR EMERGENCY ) DOCKET NO. 95R-553T
TELECOMMUNI CATI ONS SERVI CE PROVI DERS AND )
TELEPHONE UTILITIES, 4 CCR 723-29. )

)
DECI SI ON ADOPTI NG RULES

Mai | ed Dat e: February 8, 1996
Adopted Date: February 7, 1996

. BY THE COVM SSI ON:
A. Background and procedural matters

1. This matter cones before the Conmi ssion to consider adoption
of anendnents to the Rules Prescribing the Provision of Enmergency Reporting
Services for Emergency Telecomunications Service Providers and Tel ephone
Uilities, 4 CCR 723-29, in accordance with the requirenents of House Bill
95- 1335 ("HB 1335"), codified at 40-15-501 et seq., CRS

2. In enacting HB 1335, the General Assenbly determ ned that
conpetition in the market for basic |ocal exchange service is in the public
i nterest. See 40-15-501, C R S. Consistent with that policy goal, HB 1335
directs the Conmmi ssion to encourage conpetition in the basic |ocal exchange
mar ket by adoption and inplenentation of appropriate regulatory mechanisns to
replace the existing regulatory framework. Specifically, the Comm ssion nust:

a. establish standards for basic tel ephone service;

b. establish mechanisnms to advance the goal of universa
service, L.e., provision of basic tel ephone service to al



at just and reasonabl e rates;

c. consider the necessity for specific nechanisnms to
advance goals relating to wuniversal access to advanced
t el ecommuni cati ons services; and

d. resolve other issues relating to inplenentation of
conpetition in the | ocal exchange market.

3. The Commi ssion was also specifically charged with the
responsi bility of adopting rules governing access to enmergency 911 service in
the context of this conpetitive market. See 40-15-503(2)(b)(Vl), CRS.

4, The working group established pursuant to 40- 15-503 and
504, C. R S., has recommended proposed rules for consideration by the
Conmi ssion to inplement HB 1335, in the form of the Report of the HB 1335
Tel ecomruni cati ons Working Group to the Colorado Public Utilities Conm ssion,
dated Novenber 30, 1995, (the "Prelimnary Report"), and the Supplenental
Report of the HB 1335 Tel ecommuni cati ons Working Group to the Col orado Public
Uilities Conm ssion, dated Decenber 20, 1995, (the "Suppl enental Report").

5. As part of the Prelimnary Report, the working group
transmtted to the Conm ssion proposed Riles Prescribing the Provision of
Emergency Reporting Services for Emergency Tel ecommuni cations  Service
Provi ders and Tel ephone Uilities, 4 CCR 723-29. Those proposed rules were
attached to our Notice of Proposed Rulemaking in this docket, Decision No.
C95-1170, dated Novenber 29, 1995.

6. |In accordance with our Notice of Proposed Rul emaki ng, hearing
on these proposed rules was held on January 11, 1996. A nunber of parties
submtted witten and oral coments for our consideration: Colorado Minici pal

League; TCl and Sprint; University of Colorado and Col orado State University



("Universities"); AT&T; |CG Access Services and Tel eport Denver; Phil Davey,
Adans County Communications Center ("Adcont); US WEST Conmunications, |Inc.
("USWC'); Col orado Independent Tel ephone Association; Staff of the Comm ssion
("Staff"); Colorado Chapter of the National Emergency Nunber Association
("NENA Col orado"); AT&T Wreless Services; Ofice of Consunmer Counsel ("OCC');
and Sandy W ckl und.

7. In addition to the comrents filed with the Comm ssion and the
comments received at hearing, the Conm ssion took adm nistrative notice of the
Prelimnary Report, the Supplenental Report and the House Bill 1335 Public
Qutreach Meetings Report filed by Bruce N. Smith, all filed in Docket No.
95M 560T, the docket established by the Conmi ssion as the repository for these

docunent s.

1. DI SCUSSI ON

A.  The rul es proposed by the working group were not wholly "consensus"”
rul es. Subsections 40-15-503(1) and (2)(a), CRS., require that we give
"substantial deference" to the proposals submtted by the working group in
regard to issues on which the working group reports it has reached consensus
on or before January 1, 1996. Thus, we are required to defer substantially to
the working group pursuant to statute only in those areas of the proposed
rul es where the working group reached and reported consensus prior to January
1, 1996. W are of the opinion that we may make non-substantive changes to
the proposed consensus rules where we deem it necessary, and that we may
depart from the proposed consensus where we feel that it is necessary in the

public interest.



B. Rules 1 through 10.
1. Proposal of the Universities. The Universities proposed a new

option for Rule 1. Applicability. The University option would exclude from
the application of the proposed rules institutions of higher education defined
in 24-113-102(2) and 104, C R S., who own or |ease and operate telecom
nmuni cati ons systens for the purpose of providing intercomunications within

those systens and |ocal exchange access services to adnmnistration, faculty,

staff, gover nnent and/ or university-affiliated non- profit corporation
enpl oyees at their work | ocations, and to students resi dent in
institution-affiliated housing. The Universities rely on this Comm ssion's
Deci sion No. R84-428 in support of their position. In that decision, the

Conmi ssion determ ned that the CSU tel ephone system did not constitute public

utility servi ce. "

a. In the Discussion section of Decision No. R84-428, the
ALJ stated:
CSU will not serve non-university entities such as the three
private businesses |ocated on canpus or the Federal governnent
agenci es. Mountain Bell will continue to serve these businesses
and agencies. CSU, by providing private service as above
described, is not a public utility since it is not offering

service to the general public indiscrimnately.

* k% %

The next question presented in this case is whether CSU, by
its proposed tel ephone system is a reseller of tel ephone service.

The Conmmi ssion has ... in Decision No. C82-1928 and C82-1925
defined "resale" as an entity charging nore or less than the

' Decision No. R84-428 is expressly limted in its applicability to the tel ephone system of
described in that decision.



certificated supplier of wutility service. The proposed CSU
service does not constitute resale under the above definitions
since CSU wll not increase or reduce the cost of service.
Consequently, CsU wll not be a reseller of intrastate

t el ecommuni cati ons servi ces.

Deci si on No. R84-428 at 5.

b. Cearly, with the advent of HB 1335, the |ocal exchange

t el ecommuni cations service market in Colorado has changed radically. The

definition of resale that the Comm ssion adopted in 1982 will

changed in the course of our rul emaking proceedi ngs i n Docket No.

probably be

95R-557T, In

the Matter of Proposed Rul es Regarding I nplenentation of 40-15-101, et seq.

-- Resal e of Regul ated Tel ecomruni cati ons Services. Furt her, HB 1335 speaks

- " - - C L an2
in ternms of multiple providers of I|ocal exchange service"",

and clearly

contenplates that all |ocal exchange service providers need not be designated

by the Conmmi ssion as providers of |ast resort’. The obligation of a loca

exchange service provider to serve all nmenbers of the public indiscrimnately,

and thus its status as a public utility as defined in Decision No. R84-428

has been affected by the enactnent of HB 1335.

c. For the purpose of this rul emaki ng proceedi ng, we reject

the argunent of the Universities that institutions of higher |earning should

be exenpted from the application of these rules. In light of

the evol ving

responsi bilities of |ocal exchange service providers under HB 1335°, of the

40-15-501(3) (c), C.R S.

40-15-502(6), C. R S.

‘rWse public policy relating to the telecomunications industry and the other crucial servi
provides is in the interest of Colorado and its citizens[.]" 40- 15-501(2)(a), C R S
A provider that offers basic |ocal exchange service through use of its own facilities or ol

ale basis may be qualified as a provider of last resort, and resale shal
di scrim natory basis. 40- 15-502(5)(b), CR'S

be made avail abl e o1



broad statutory definition of "public utility" found at 40-1-103, C.R S.°,
and of the inclusive definition of "person" found at 40- 1-102(5), C.R.S.i
we find that the record in this proceeding does not support the adoption of
the Universities' proposed |anguage. W also find that the Universities'
proposed | anguage may create an exenption from the application of these rules
that is overly broad. W believe that the issue raised by the Universities is
nore properly considered in an adjudicatory proceeding where the specific
facts pertaining to those entities can be addressed.

2. Comments of NENA Colorado. NENA Colorado requests that the
Conmi ssi on adopt the hyphenated "9-1-1" in its rules, instead of "911." Adcom
states that the hyphenated version |leads to better consuner information and
| ess consuner confusion in energency situations. W agree.

3. Comments of CITA. ClITA expressed concern that Rule 3.1 should
only require the "availability" of basic energency service within each |oca
exchange area, rather than the "provision" of such service. Since the |ocal
governnent entities which would be purchasing such service are not required by
law to do so, we agree that the term "availability" 1is appropriate.
Simlarly, Rule 5.2 should be nodified to require the certified BESP to "ar-
range for" service, rather than "provide the necessary service.

4, Comments of |CG and Teleport Denver Ltd. | CG and Tel eport

Denver argue that the Comm ssion need not make a finding of inadequacy of

° A public utility includes any person operating for the purpose of supplying the public f
lic uses, or person declared by law to be affected with a public interest.
® "Person” means any individual, firm partnership, corporation, company, association, jo
ck association, and other |egal entity.



service by a current provider of enmergency service in order for another
provider to be certificated. In Rule 13, the Commr ssion charges the Advisory
Task Force to be created in accordance with these rules with the duty, anobng
others, of reporting to the Conm ssion on the issue of how or whether nultiple
providers of 9 1-1 service should be allowed. After the Advisory Task Force
reports to the Conmission, the Conmission wll determne whether nultiple
providers of 9-1-1 service should be certificated. Rule 3 has been rewritten
to reflect that prior to the report of the Advisory Task Force, the Comm ssion
wi || consider each application for certification on a case-by-case basis.

a. |CG and Tel eport Denver also argue that the Conm ssion
shoul d ascertain whether an ALl database provider has sufficient facilities
and shoul d ensure conpliance with Conm ssion rules. However, no authority has
been cited for the inposition of regulation on ALl database providers by this
Commi ssi on. W are wunaware of any authority which would enable this
Commission to regulate these entities. Therefore, we reject ICGs and
Tel eport Denver's argunent.

b. Wth respect to Rule 8, I1CG and Tel eport Denver object
to the inposition on resellers of the responsibility to ensure that the
underlying facilities-based carrier's facilities are sufficient to transport
emergency calls. However, we agree with NENA that the inportance of 91-1
service to the public health, safety and welfare outweighs the cost and the
potential for adverse inpacts on conpetition. W adopt the rule as proposed.

c. W also reject their argument concerning the |oca
exchange carrier's obligation not to interconnect with a coin(less) phone

provi der unless the coin(less) phone provider neets certain obligations. Rule



9 does not inpose inpermssible indirect regulation on the coin(less) phone
providers, and is not unreasonably burdensonme on the | ocal exchange carrier
C Rule 11.
Rul e 11 was a consensus rule, except with respect to certain tine

l[imts proposed in Rule 11.5 and 11. 8.

D. Rule 11.5 deals with inplenentation of a contingency plan in the
event of an outage or failure of 91-1 service. In Option 1, if a 91-1
failure or outage exceeds or is expected to exceed fifteen mnutes from the
time the basic emergency service provider becones aware of the outage, the
basi c enmergency service provider nust inplement the contingency plan or take
other action to inplement a tenporary solution until restoration of 91-1
service. Option 2 allows a thirty mnute time period prior to inplenentation
of a tenporary solution. Only CITA and USWC supported Option 2.

Because of the need to protect public safety, and because the fifteen
m nute option does not inpose any additional burden on the energency service
provider to correct the outage or failure in a shorter time frame, but sinply
to i nplenent a contingency plan, we believe that fifteen mnutes is the appro-
priate tinme period. W adopt Option 1.

E. Rule 11.8 requires a basic energency service provider to report to
the Commi ssion verbally concerning any 9-1-1 outage or failure that exceeds a
certain tinme period. Option 1 sets that tinme period at fifteen m nutes;
Option 2 sets that time period at one hour. W agree with the parties
supporting Option 1 that reporting only outages exceeding one hour is

i nadequate for the monitoring of quality of 9-1-1 service and for protection



of the pblic safety. However, we intend to issue a policy statenment in
accordance with this rule that will provide the emergency service providers
with a 24 hour a day contact at the Comm ssion for such verbal reporting. The
Commission will then be in a position to fulfill a public information
function, to ensure that there is redundancy in notifying PSAPs and governing
bodi es of outages and failures in 91-1 service, and to nonitor conpliance
with Rule 11.5. The attached Rule 11.8 acconplishes these objectives.

F. Rules 12 through 16.

Rul es 12 through 15 are consensus proposals. Nothing in the record of
this proceeding supports substantive nmodifications to proposed Rules 12
t hrough 15.

G Rule 16 has been added to conply with the requirenents of the
Adm nistrative Procedure Act, 24-4-103(12.5), C R S., for incorporation hy
reference of the NENA Data Standards identified in Rule 14.

H. Cost Recovery and State-w de Averaging.

| CG and Tel eport Denver argue that the Comm ssion should address cost
recovery and state-wi de averaging in this proceeding. W disagree. W have
previously pronul gated Rules Prescribing Principles for Costing and Pricing of
Regul at ed Services of Tel ecommuni cations Service Providers, 4 CCR 723-30. As
has been our practice in the past, we will apply those rules on a case-by-case
basis in considering tariff filings of providers.

I. Adoption of Rules.

In general, we are convinced that 911 service is essential to the public
heal th, safety, and welfare. We determine that the amendnents adopted here

wi |l advance the goal of continued access to energency 91-1 service while



i mpl enenting conpetition in the local exchange service narket in Col orado.

The rul es attached as Attachment A are appropriate for adoption.

[11. ORDER
A.  The Commi ssion Orders That:
1. The rules set forth in Attachnment A are adopted.

a. This Order adopting the attached rules shall becone
final 20 days following the Mailed Date of this Decision in the absence of
filing of any applications for rehearing, reargunent, or reconsideration. In
the event any application for rehearing, reargunent, or reconsideration to
this Decision is tinely filed, this Order of Adoption shall becone final upon
a Conmission ruling denying any such application, in the absence of further
order of the Conmm ssion.

b. Wthin 20 days of final Conm ssion action on the at-
tached rules, the adopted rules shall be filed with the Secretary of State for
publication in the next issue of the Colorado Register along with the opinion
of the Attorney General regarding the legality of the rules.

c. The finally adopted rules shall also be filed with the
Ofice of Legi slative Legal Services wthin 20 days following the
above-referenced opinion by the Attorney Ceneral.

d. The 20-day period provided for in 40-6-114(1), C R S.,
Wit hin whi ch to file applications for reheari ng, rear gunment, or
reconsi deration begins on the first day following the effective date of this

Order.



2. This Oder is effective on its Muiled Date.

B. ADOPTED I N OPEN MEETI NG February 7, 1996.

THE PUBLI C UTI LI TIES COVM SSI ON
OF THE STATE OF COLORADO

Commi ssi oners



