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BY THE COW SSI ON:
BACKGROUND

On Cct ober 31, 2000, Consolidated Edi son Conpany of
New York, Inc. (Con Edison or the conpany) filed a revised
Retail Access Inplenmentation Plan and Operating Procedure (plan)
to i nmplenent Phase 4 of its Retail Choice Program (Phase 4) on
May 1, 2001. Prelimnary details concerning Phase 4 were
di scussed in our recent opinion concerning a Con Edison rate
pl an and t he proposed nerger of Consolidated Edison Inc. and
Northeast Utilities.! The Merger and Rate Order, however, |eft
open all potential issues for future discussions.

Con Edi son’s Phase 4 plan included a proposed retai
access incentive and cost based retail access reductions, as
wel | as various minor wording changes.? Con Edi son proposed a
$65 one-tinme paynent for each new non-denand billed customner
that participates in retail access, with $25 passing directly to
the custoner. In addition, Con Edison proposed a cost based
retail access reduction for demand billed custoners of
0. 008 cent/kwh for avoi dable costs associated with its energy
procurenent function. Under Con Edison’s filing, non-demand

billed custoners would receive a cost based reducti on between

! Case 00-M 0095, et al, Joint Petition of Consolidated Edison,
Inc. and Northeast Utilities for Approval of a Certificate of
Merger, with All Assets Being Owmed by a Single Hol ding
Conpany, Opinion and Order Adopting Terns of Settlenent,

Subj ect to Modifications, Opinion No. 00-14, (issued
Novenber 30, 2000) (Merger and Rate Order).

Sone of these changes reflect the fact that on Novenber 1,
2000, enrollnent in Con Edison’s Retail Choice program opened
to all demand-billed custoners. This alteration required the
renoval of terns and conditions relating to the tinme-limted
enrol | ment process previously required.
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0.06 cent/kwh and 0.11 cent/kWh for avoi dable costs associ ated
wi th uncol |l ecti bles and the energy procurenent function.

On Decenber 5, 2000, Con Edi son submtted a Notice of
| mpendi ng Negotiations to the Secretary of the Conm ssion.
Col | aborative di scussions on Con Edison’s Phase 4 filing took
pl ace between the nonths of Decenber 2000 and March 2001.
During the course of discussions, the Marketer Coalition®
presented a Long Run Avoi ded Cost (LRAC) study of Con Edison’s
commodity supply and retailing operations. The LRAC study
served as the catalyst for discussions regarding appropriate
charges to be renpoved fromdelivery rates. The LRAC study and
resul ting discussions provided the foundation for an agreenent
by a majority of parties. On March 15, 2000, a Joint Proposal
on the Design and Inplenentation of Phase 4 (Joint Proposal) was
entered into by Staff of the Departnment of Public Service
(Staff), Con Edison, the State Consuner Protection Board (CPB),
Con Edi son Solutions, Inc., KeySpan Energy Services, Inc.
(KeySpan), Amerada Hess Corporation (AHC), Small Custoner
Marketer Coalition (SCMC), 1° Rochdal e, and Association for
Energy Affordability (AEA).

TERMS OF JO NT PROPOSAL

The Joint Proposal provides a $65 one-tine paynent,

whi ch woul d be provided to Energy Service Conpanies (ESCO for

each new non-demand billed customer? that signs up for retai

3 The Marketer Coalition includes 1% Rochdal e, KeySpan Services,
Inc., AES Energy, Inc., Small Custoner Marketer Coalition,
Amer ada Hess Corporation, and the National Energy Marketers
Associ ati on.

For Con Edi son non-demand billed custoners are those taking

service under Service Cassifications 1, 2, or 7. Al other
service classifications conprise demand-billed custoners.

- 3-
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access and rermains in the programfor three consecutive billing
cycl es between May 1, 2001 and April 30, 2002.° Under the Joint
Proposal ESCOs receiving the $65 one-tine paynent nust pass on
to its new non-denmand billed custonmer at |east $25. Al costs
associated with the $65 one-tinme payment would be fully
recoverabl e by Con Edi son.

The second conponent of the Joint Proposal provides a
reduction to the transm ssion and distribution bill of every
current and new non-demand billed and demand bill ed custoner
participating in retail access.® Demand billed customers will
receive a reduction of 2-mll1/kwW from May 1, 2001 through
August 31, 2001, and then 1-mIIl/kWh from Septenber 1, 2001
t hrough April 30, 2002. Under the Joint Proposal the parties
agreed that 0.05-m|lI/kWw of the reduction represents working
capital and electric supply procurenent costs avoi ded by Con
Edi son when a demand billed custoner noves to retail access.
The Joint Proposal contenplates that Con Edi son woul d defer and
recover the remaining portion of the reduction.’

Non- dermand billed custoners woul d receive a reduction
of 2-mII1/kwWw from My 1, 2001 through April 30, 2002. Under

See Attachnent, Joint Proposal, I1.5.

See Attachnent, Joint Proposal, [1.1-4. Although the Joint
Proposal refers to these reductions as “adders,” they are to
be inmplenmented as “reduction[s] fromthe retail access
custoner’s delivery service bill before the application of any
applicable sales tax.” Therefore, to avoid confusion, the
amounts are referred to as “reductions” or “credits” in this
O der.

Under the Joint Proposal, for every demand billed custoner that
noves to retail access Con Edi son would recover 1.5-ml!|/kWh
for the period of May 1, 2001 through August 31, 2001 and then
0.5-m I I/kwh for the period of Septenber 1, 2001 through

April 30, 2002.
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the Joint Proposal, the parties agreed that 1-m |1/ kW
represented uncol |l ectibles, working capital, and electric supply
procurenent costs avoi ded by Con Edi son when a non-denmand bill ed
custoner noves to retail access. Under the Joint Proposal Con
Edi son woul d be allowed to defer and recover the remaining

portion of the reduction.?

COVMENTS
On March 20, 2001, fifteen parties submtted conments
on the Joint Proposal, a ngjority of which supported the Joint
Proposal as an interimstep towards conpetition. The major
poi nts presented by the parties are sunmarized in the discussion

bel ow.

Process for the Devel opnent of Cost Based Backout Rates

Al ESCOs participating in the collaborative
di scussi ons voi ce concern over the apparent pieceneal approach
used to develop retail access reductions for Phase 4. The
Nat i onal Energy Marketers Association (NEMA), New York Energy
Service Providers Association (NESPA), KeySpan, AHC, 1%
Rochdal e, AES New Energy, Inc. (AES), and SCMC all argue that
dividing efforts between the Phase 4 coll aborative and the
billing proceeding in Case 99- M 0631 created a di sadvant age.
Specifically, ESCOs worry that some avoi dable costs woul d not be
properly reflected, given the fact that both proceedings are
si mul t aneousl y occurring.

Bot h NESPA and AES assert that a conprehensive

proceeding i s necessary to review the costs associated with Con

8 For every non-demand bill ed customer that noves to retai
access Con Edi son would recover 1-m|l/kwW for the period
May 1, 2001 through April 30, 2002.
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Edi son exiting the merchant function for Phase 4. Further,
NESPA and AES state that there are no clear standards and

nmet hodol ogi es established by the Comm ssion for the devel opnment
of retail access reductions. Al ESCOs argue that definitive,
| ong-term cost-based unbundling will be necessary if

conpetition in Con Edison’s service territory is to succeed.

One Tinme Paynent

The Joint Proposal provides ESCOs with a $65 one-tine
paynent for each new non-demand billed custoner that switches to
an ESCO, with a mandatory $25 going fromthe ESCO to the
custoner. The Departnent of Law (DCOL), Westchester County
(Westchester), AFL-CIO, Local 1-2 (Local 1-2) and Public Uility
Law Project (PULP) object to the one-tinme paynents as being a
further subsidization of ESCOs at ratepayer expense. DCL
bel i eves that the $65 one-tine paynment failed to foster
conpetition in Phase 3. Westchester concurs stating that
deregul ati on shoul d be based on sound econom c principles and
not on subsi di es.

Wiile the City of New York (the Cty) supports “cost-
based backout credits that enable marketers to conpete on a

» 9

| evel playing field with Con Edi son, it warns that any deferred
anounts shoul d be capped. Specifically, it requests that the
Conmi ssion cap the deferrable costs associated with the $65 one-
ti me paynent and the recoverable retail access credits at $10
mllion. KeySpan, AHC, 1%' Rochdale, and SCMC al |l support the
use of the $65 one-tinme paynment as a nmeans to pronote
conpetition and as a necessary interimstep while nore definite

| ong-term costs are devel oped. SCMC believes that retail access

® The City’s Comments, at 4.
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participation |evels for non-denmand billed customers in Phase 3

is partly due to the $65 one-time paynent.

Retail Access Credits

The Joint Proposal provides a retail access reduction
conprising costs the parties believe Con Edison will avoid when
a customer noves to an ESCO, as well as additional costs Con
Edi son will not avoid on a short run basis. They propose that
the latter costs be fully recoverable by Con Edi son.

DOL, Westchester, Local 1-2, and PULP argue that the
portion of the reduction that is recoverable by Con Edi son woul d
be an unfair utilization of future ratepayer funds to subsidi ze
ESCOs. PULP states that use of future ratepayer funds to
provide retail access credits to one set of custoners at the
expense of another set of customers anounts to a violation of
Public Service Law (PSL) 865(2). PULP further argues that by
using future ratepayer funds in this manner, the Conmi ssion is
in essence allowing residential retail wheeling, which it
asserts is only permssible for industrial and conmerci al
custoners under the PSL 866(12-b)(b).

Al parties, with the exception of Con Edi son, support
the cost based portion of the retail access reduction. Sone
parties, however, |ike NEMA and AES, argue that the entire
retail access reduction in the Joint Proposal is cost based and,
t herefore, Con Edi son should not be allowed to defer for |ater
recovery any associ ated costs. NEMA and AES further argue that
a higher retail access reduction should be utilized, given the
results of the LRAC study of the conmpany’s commodity supply and
retailing operations. Additionally, NEMA argues that the LRAC
study denonstrates that Con Edi son could avoid costs of up to
$130 million a year if it exited the nerchant function.
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Con Edi son states that it is accepting the Joint
Proposal and the costs assunmed to be avoi ded as a neans of
reaching a resolution on Phase 4 issues. Con Edi son, however,
argues that costs associated with perform ng the nmerchant
function will never truly be avoided due to its |egal
obligations to serve custoners.

KeySpan, AHC, 1°' Rochdal e and SCMC support the retai
access reductions in the Joint Proposal as a necessary interim
step in order to maintain retail access penetration in Con
Edi son’s service territory and pronote retail access through
Phase 4. Al four parties believe that the LRAC study shoul d be
used in the billing proceeding to develop further cost based

unbundl ed rat es.

Not - For- Profits Corporations

The retail access reduction for demand netered
custoners in the Joint Proposal decreases to 1-mll/kW after
August 31, 2001, to reflect the phase-in of tax |aw changes that
will benefit retail access customers. The New York Energy
Buyers Forum (NYEBF), the City, AES, AHC and 1°' Rochdal e believe
that not-for-profit corporations should continue at 2-m |1 s/kWh
after August 31, 2001. NYEBF argues that not-for-profit
hospital s exhibit the same type of billing history and custoner
care needs as ot her non-dermand billed custoners. AES states
that it is inappropriate to rely on the tax law as the basis for
establishing a retail access program AES requests that the
Comm ssion nodi fy the Joint Proposal to include a provision
al l owi ng the Joint Proposal to be reopened if the legislature

revokes or anends the tax law to the detri nent of ESCOCs.
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DI SCUSSI ON

The parties in this proceedi ng have had sufficient
time to review Con Edison’s Phase 4 plan, propose alternatives,

i ncluding the Joint Proposal, and to subnit coments on them *°
The Marketer Coalition’ s study was useful in devel oping the
Joint Proposal and the parties’ comments, but a full exploration
of cost issues and unbundling could not be conpl eted before the
initiation of Phase 4 on May 1, 2001. Separately, we have begun
a conprehensi ve exam nation of utility costs and unbundling,
with the expectation of introducing utility-specific unbundl ed
rates in the first half of 2002.' The decision here, therefore,
addresses the retail access provisions for Con Edi son’s Phase 4,
which is a transition period in the nove toward cost-based
unbundl ed r at es.

Use of a $65 one-tine paynment under the Joint Proposal
is supported by a nmagjority of the ESCOs, the Gty and Staff, and
is a continuation of the $65 one-tine paynent from Phase 3.

This one tinme paynent should not be viewed as a long term

mar keting tool, but rather an interi mneasure pending the nore
t hor ough anal ysi s and devel opnment of cost-based unbundl ed rates
in Case 00-M0504. Like the City, we are concerned, however,
about the potential size of the deferral under this program

especially given whol esal e narket price volatility and ot her

10 See, e.g., Case 00-M 0095 et al., Notice Extending Deadline

(i ssued February 20, 2001.

11 Case 00- M 0504, Proceeding on Mtion of the Conm ssion
Regardi ng Provi der of Last Resort Responsibilities, the Role
of Uilities in Conpetitive Energy Markets, and Fostering the
Devel opnent of Retail Conpetitive Opportunities, Oder
Directing Expedited Consideration of Rate Unbundling (issued
March 29, 2001).




CASE 96- E-0897, et al.

rat epayer funded programns. 2

The approxi mat e nunber of new
residential and small commercial customers that noved to retai
access in Phase 3 was 40,000. Assum ng the new partici pant

| evel doubles for Phase 4, the total $65 one-tine paynents woul d
equal $5.2 million. Accordingly, the amount to be deferred
under the programw || be capped at this |evel.

During col |l aborative discussions, the parties exam ned
the LRAC study perforned by the Marketer Coalition’ s consultant
to determ ne whether there were any Short Run Avoi ded Costs
(SRAC) and LRACs that could be used to devel op cost-based retai
access reductions. The Joint Proposal identifies three cost
areas where Con Edi son avoids certain costs when a customer
noves to an ESCO  Costs associated with working capital, energy
supply procurenent and uncoll ectibles for non-demand netered
custoners were identified as being avoi ded by Con Edi son on both
a SRAC and LRAC basis. The Joint Proposal identifies the cost-
based retail access reductions for these three categories as 1-
m |1/ kW for non-demand netered custoners and 0.5-m || /kW for
demand et ered custoners.

According to the Joint Proposal, the renainder of the
retail access reduction, for both non-demand billed and demand
billed custoners, represents unavoi dable costs, which would be
deferred and recovered by Con Edi son. Rather than presune these
anount s cannot be avoi ded, Con Edison will be required to
denonstrate, in any request for recovery for Phase 4 costs, that
it could not, in fact, avoid the costs associated with the 1.5-
mll/kWh retail access reductions for demand billed custoners
(0.5-m |1 /kwh after Septenber 1, 2001) and the 1-m |1/ kW

reduction for non-dermand bill ed custoners.

12 Merger and Rate Order, at 29, 33-35.

-10-
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PULP' s argunents, concerning the legality of the $65
one-time paynent and the recoverable portion of the retai
access reduction, is msplaced. The Comm ssion has broad
di scretion to determ ne revenue allocations and rate design
structures, and nay base rates and charges on costs or other

rel evant factors. In the Matter of New York State Council of

Retail Merchants, Inc. v. Public Service Conmission of the State
of New York, 45 Ny2d 661 (1978); Matter of Miltiple Intervenors
V. Public Service Conmmi ssion of the State of New York, 154 AD2d
76 (3"Y Dept 1990) (finding that the Conmission may validly set

differential rates based upon considerations other than cost).

Under our policy of developing an electric retail market in New
York State, Phase 4 is a necessary interimstep designed to help
further the devel opnent of the residential and small comerci al
custoner retail electricity market until cost-based unbundl ed
rates can be establi shed.

NYEBF, the City, AES, AHC, and 1°' Rochdal e believe
that not-for-profits, specifically not-for-profit hospitals,
should be allowed to maintain the 2-mll/kW for the entire
period of Phase 4. This idea was explored by both Staff and Con
Edi son and it was determ ned that separately identifying not-
for-profit customers, or nore specifically not-for-profit
hospitals, from other demand billed custonmers on Con Edison’s
billing systemwould be difficult.®® Therefore, no special

provisions will be made for not-for-profits.

13 Additionally, not-for-profits already receive a tax benefit
t hat ot her demand billed customers do not.

-11-
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CONCLUSI ON
The ternms of the Joint Proposal, subject to the two

nodi fi cati ons noted herein, are adopted.

The Conm ssion orders:

1. The terns of the Joint Proposal, subject to the
nodi fications stated within the body of this Order, are adopted
and incorporated as part of this Oder.

2. Consol i dat ed Edi son Conpany of New York, Inc.
(Con Edison) is directed to file on not |ess than one day’s
notice, to beconme effective on May 1, 2001 on a tenporary basis,
revised tariff anmendnents in conformance with this Oder. Con
Edi son shall serve copies of its revised filing upon all parties
to this proceedi ng.

3. The requirenents of the Public Service Law
866(12) (b) that newspaper publication be conpleted before the
effective date of the anmendnents are waived.

4. Any conments on the revised tariff | eaves nust be
received at the Conmission's offices within ten business days of
service of Con Edison’s proposed anendnents.

5. The revised tariff |eaves shall not becone
effective on a permanent basis until approved by the Conmmi ssion
and will be subject to refund if any showing is made that
revised rates are not in conpliance with this O der.

6. Con Edison’s request for approval of its Retai
Access | nplenmentation Plan and Operating Procedure is granted,
provided that the nodifications, discussed in this Oder are
i ncorporated into such Retail Access Inplenentation Plan and
Operating Procedure. Ten (10) copies of the revised plan shal

be filed with the Secretary and served on all active parties in

-12-
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the proceeding along with the revised tariff |eaves directed in
ordering cl ause 2.
7. These proceedi ngs are conti nued.

By the Conmi ssion,

( SI GNED) JANET HAND DEl XLER
Secretary

-13-
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THIS JOINT PROPOSAL (Proposal) is made the 15" day of March, 2001 by and among
Consolidated Edison Company of New Y ork, Inc. (Con Edison or the Company), the Staff of the
Department of Public Service (Staff), and such other parties as have executed a signature page
appended hereto (collectively referred to herein as the Signatory Parties).

I. BACKGROUND

As per the settlement agreement adopted by the Public Service Commission
(Commission) in Opinion No. 00-14 (Merger and Rate Order), the Company filed its Phase 4
Retail Access Implementation Plan and Operating Procedure (Phase 4 plan) on October 31,
2000. The settlement agreement providesthat :

[T]he Company will propose: (i) the continuation of at least the current one-time
incentive payment to all residential (SC 1 and 7) and small commercial (SC 2)
customers that switch for the first timeto retail access, and (ii) in lieu of the
current 2 mill/kWh credit applicable to demand-billed customers, crediting all
existing and new retail access customers for costs avoided by reduction or
elimination of the merchant supply function, e.g., avoided uncollectible costs
associated with energy supply and avoided costs associated with electric supply
procurement functions.?

The Merger and Rate Order contemplated that the level, duration, eigibility, allocation
and calculation of such retail access adders and payments would be determined by the
Commission following collaboration among the parties. The parties would attempt to reach
consensus through a collaborative process on the Phase 4 issues by January 5, 2001, or report
thelr positions to the Commission no later than February 10, 2001.

In its October 31, 2000 filing, Con Edison provided to all active parties a proposal for the
design and implementation of Phase 4. Subsequently, on December 5, 2000, Con Edison issued

a Notice of Impending Negotiations which was duly filed with the Secretary to the Commission.

1 Case 96-E-0897, et al, In the Matter of Consolidated Edison Company of New York, Inc.’s
Plans for (1) Electric Rate/Restructuring Pursuant to Opinion No. 96-12; and (2) the
Formation of a Holding Company Pursuant to PSL Sections 70, 108 and 110, and Certain
Related Transactions, Opinion and Order Adopting Terms of Settlement, Subject to
Modifications, Opinion No. 00-14 (issued November 30, 2000)(Merger and Rate Order).

2 Merger and Rate Order, Attachment, Section IV.11.
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On February 16, 2001, at the request of the Marketer Codlition®, the Secretary to the Commission
granted an extension of the deadline for filing ajoint proposal on the design and implementation
of Phase 4 with the Commission to March 16, 2001.*

Collaborative discussions were held bi-weekly or monthly in the months of November
2000 through March 2001. Parties discussed the Company’ s filing and the Long Run Avoided
Cost (LRAC) study of the Company’ s costs associated with exiting the merchant and retailing
functions prepared by the Marketer Coalition’s consultant. The Signatory Parties believe that
this Proposal isin the public interest in that it has the potential to further promote competition
and submit this Proposal to the Commission along with a request that the Commission

expeditiously adopt the terms of this Proposal as set forth herein.

Il. RETAIL ACCESS ADDERS AND PAYMENTS

1 The retail access adders and payments will commence on May 1, 2001 and
continue for a period of one year. During Phase 4 no adjustments will be made to the adders
relating to working capital for commaodity supply, electric supply procurement functions, and to
uncollectibles associated with energy supply to non-demand-billed customers.

2. A 2-mill/kwWh adder will be provided to all existing and new retail access
customers from May 1, 2001 through August 31, 2001.

3. On September 1, 2001, the adder will be reduced to 1-mill/kWh for demand billed
customers® and will remain at 2-mill/kWh for non-demand billed customers.

4, The adders described in paragraphs 2 and 3 above will be implemented asa
reduction from the retail access customer’s delivery service hill before the application of any

applicable sales tax.

3 The Marketer Coalition includes 1* Rochdale, KeySpan Energy, AES Energy, Inc., the Small
Customer Marketer Coalition, Amerada Hess Corporation, and the National Energy Marketers
Association.

The Marketer Coalition requested additional time to alow their expert to complete along run
avoided cost study of Con Edison’s commodity supply and retailing operations.

For the purposes of this agreement, “non-demand billed customers’ refers to customers taking
serviceunder SC 1, 2 or 7. “Demand-billed customers’ includes customers taking service
under any Service Classification (SC) other than SC 1, 2 or 7.
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5. A one-time payment of $65 will be provided to the marketer for each new non-
demand billed customer whose first billing cycle as aretail access customer commences between
May 1, 2001 and April 30, 2002 and remains in the program for three consecutive billing cycles.
The marketer must pass on at least $25 of the $65 directly to the customer. Aninitial payment
of $25 will be made to the marketer after the first billing cycle of each new customer’s
participation, i.e., after the first delivery service bill isissued to the customer; the balance will be

paid after the third billing cycle of the customer’s participation.

I1l. COST RECOVERY

1. For purposes of this Proposal, portions of the retail access adder to be provided
will be assumed to represent actual costs that could be avoided by the Company. A total of 0.5
mill/kWh of the adder to demand billed customers and 1 mill/kWh of the adder to non-demand
billed customers is assumed to be avoidable. The components of the assumed avoided costs
relate to the working capital for commodity supply, the costs associated with electric supply
procurement functions, and, for non-demand- billed customers, uncollectibles associated with
energy supply. Con Edison will not be allowed recovery of the assumed avoided costs referred
to above. The Company will defer, for later recovery, the difference between the full cost of the
retail access adders provided and the costs assumed to be avoided by the Company.

2. The full cost of the one-time payment of $65 will be deferred for later recovery.

V. MISCELLANEOUS PROVISIONS

Binding Effect

1. It isthe intent of the Signatory Parties that the provisions of this Proposal be
approved by the Commission as being in the public interest. The Signatory Parties further agree
that the terms and provisions of this Proposal apply solely to and are binding only in the context
of the purposes and results of this Proposal. None of the terms or provisions of this Proposal and
none of the positions taken herein by any party may be referred to, cited, or relied upon by any
other party in any fashion as precedent or otherwise in any other proceeding before this
Commission or any other regulatory agency or before any court of law for any purpose, except in
furtherance of ensuring the effectuation of the purposes and results of this Proposal.

2. It is understood that each provision of this Proposal isin consideration and

support of all other provisions and expressly conditioned upon acceptance by the Commission of
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its terms and conditions and upon the Commission’s approval of the Phase 4 plan modified in
accordance with the Proposal. If the Commission fails to adopt this Proposal according to its
terms, then the parties to the Proposal shall be free to pursue their respective positionsin this
proceeding without prejudice.

Execution

3. This Proposal is being executed in counterpart originals, and shall be binding on

each Signatory Party when the counterparts have been executed.
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Agreed to as of this 15 day of March 2001

Staff of the State of New York Department of Public Service

By:
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Consolidated Edison Company of New York, Inc.
By:
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Consolidated Edison Solutions, Inc.
By:
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Consumer Protection Board (NYS)
By:
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SmartEnergy
By:
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Small Customer Marketer Coalition
By:
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1% Rochdale
By:
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KeySpan Energy, Inc.
By:
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Amerada Hess Corporation
By:
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Association for Energy Affordability (AEA)

By:
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